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OUTLINE (IN AN ABSTRACT FORM) OF THE 
COURSE INTENDED AND IN PART DELIVERED 
BY THE AUTHOR. 


PART I 
DEFINITIONS. 

The province of Jurisprudence determined. Ijiot, i,yi. 

General Jurisprudence distinguished from particular. ijBfTt, XI. 

Analyses of certain notions which pervade the science of lbot. xil- 
law. 


PART II. 

LAW CONSIDERED WITH REFERENCE TO ITS 
SOURCES AND TO THE MORES IN WHICH IT 
BEGINS AND ENDS. 

Written^ or promulged law ; and unwritten^ or unpromulged zm, 

law. xxvni- 

XXZIX 

Law made directly, or in the properly legislative manner; 
and law made judicially, or in the way of improper legislation. 

Codification. 

Law, the occasions of which, or the motives to the establish- 
ment of which, are frequently mistaken or confounded for or 
with its sources : viz. 



Lbct. XL- 
XLIV. 


WT. XLV., 
XLVI. 


xii ABSTRACT OF OUTLINE. 

JuB mo'rihuB conatitutum ; or law fashioned by judicial 
decision upon pre-existing custom : 

Jus jyrudmtibuB compoBitum ; or law fashioned by judicial 
decision upon opinions and practices of private or un- 
authorized lawyers : 

The natural law of modem writers upon jurispiudence, 
with the equivalent jus naturale, jus gentium^ or jus 
naturale et gentium^ of the classical Roman jurists : 

Jus receptum ; or law fashioned by judicial decision upon 
law of a foreign and independent nation : 

Law fashioned by judicial decision upon positive inter- 
national morality. 

Distinction of positive law into law and equity^ or jtis civile 


Modes in which law is abrogated, or in which it otherwise 
ends. 


PART ni. 


LAW CONSIDERED WITH REFERENCE TO ITS PUi?- 
P08E8 AND TO THE 8UBJECT8 ABOUT WHICH 
IT IS CONVERSANT. 


Division of Law into Law of Things and Law of Persons. 
Principle or basis of that Division, and of the two depart- 
ments which result from it. 


LAW OF TBmes, 

Division of rights, and of duties (relative and absolute) into 
primary and sanctioning. 

Principle or basis of that division, and of the two depart- 
ments which result from it. 
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Principle or basis of many of the snb-departments into T^hich 
those two departments immediately sever: namely, The dis- 
tinction of rights and of relative duties, into rights in rem with 
their answering officeSt and rights in personam with their an- 
swering obligations. 

Method or order wherein the matter of the Law of Things is 
intended to be treated. 

Preliminary remarks on things and persons, as subjects of 
rights and duties ; on acts and forbearances, as objects of rights 
and duties : and on facts or events, as causes of rights and 
duties, or as extinguishing rights and duties. 

Primary Bights^ with primary relative Duties, 

Eights in rem as existing per se, or as not combined with xlyii^'smj. 
rights in personam.^ 

Eights in personam as existing per se^ or as not combined 
with rights in rem. 

Such of the oomhinations of rights in rem and rights in 
personam as are particular and comparatively simple. 

Such universities of rights and duties (or such complex ag- 
gregates of rights and duties) as arise by universal succession. 

Sanctioning Bights^ with sanctioning Duties 
{Relative and absolute). 

Delicts distinguished into civil injuries and crimes ; or rights 
and duties which are effects of civil delicts, distinguished firom 
duties, and other consequences, which are effects of criminal. 

Eights and duties arising fixxm civil injuries. 

Duties and other consequences, arising from crimes. 

\Interpolaied description of primary absolute duties,'\ 


LAW OF DEBS0N8. 

Distribution of status or conditions under certain principal 
and subordinate classes. 


* The lectures break off while developing this sub-department. 
The remainder of the outline was never filed up. 
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Division of law into puUic and private. 

Review of private conditions. 

Review of political conditions. 

The status or condition (improperly so called) of tlie 
monarch or sovereign number. 

Division of the law which regards political conditions, 
into constitutional and administrative. 

Boundary which severs political from private conditions. 

Review of anomalous or miscellaneous conditions. 

The respective arrangements of those sets of rights and 
duties which respectively compose or constitute the 
several status or conditions. 
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Private conditions. Political conditions. Anomalous (K>nditions. 




ANALYSIS 

OF 

AUSTIN’S JUEISPRTJDENCE 


PART I.—DEFINITIONS. 


Section I. — The Province of Jurisprudence Determined 


Introduction. 

THE matter of Jurisprudence is Positive Law; law 
strictly so called, law set by political superiors to 
political inferiors. 

To determine the province of Jurisprudence it will 
be necessary to distinguish positive law from various 
objects related to it by resemblance or analogy. 

Laws in the literal or proper sense are rules laid 
down for an intelligent being by an intelligent being 
having authority over him, and in this sense the term 
Law comprises ; — 

A. Laws set by God to men, and 

B. Laws set by men to men. 

A. To this class of laws, or a portion of it, the term 
Natural Law has been applied *, but as this phrase is 
ambiguous and misleading, it is better to reject it alto- 

B 
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gether and designate these laws, considered collectively, as 

the Law of God. 


B. Laws set by men to men, or Human Law. 

Of these : 1. Some are established by political supe- 
riors acting as such. These receive the name of 
Positive LaW) and are the proper subject matter of 
jurisprudence. 

2. Some are set by men not political superiors, or 
not acting as such. 

[Closely analogous to this second class are a set of objects impro 
porly termed Laws, being rules set and enforced merely by tho 
opinion of an indeterminate body of men, e g. ‘ the law of honour,* 
‘the laws of fashion.’ Rules of this species constitute much of 
what is called International Law.] 

To these human laws of the second class (i.e. those set 
by men not political superiors, or not acting as suchj, 
together with the set of objects by close analogy called 
‘law,’ is applied the general term of ‘Positive Morality.’ 
The word * morality * severs them from Positive Law, 
and the word ‘ positwe ’ marks their distinction from 
Morality conceived of as conforming to the Laws of 
God. 


Objects metaphorically termed laws. 

Besides the above-mentioned classes there are 
objects to which the term Law can only rightly be 
applied in a metaphorical sense, such as Hhe laws of 
gravitatio7i,* ‘ the laws of disease' 

The following Table shows the relations between the 
various classes of Laws : — 

A B c n 

Law of God. Human Laws. Objects by a close Laws, 

I analogy called Laws, figuratively 

j [ 1 60 called. 


PoaiTiTB Law. Laws set by men, 
not as political 
superiors. 


Positive' Morality. 
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Laws may tlierefore be divided into the four follow- 
ing classes : — 

1. The Laws of God. 

2. Positive Laws, simply and properly so called. 

3. Positive Morality. 

4. Laws metaphorically or figuratively so called. 

Positive Laws are therefore related — 

1. By way of resemblance to the laws of God. 

2. By way of resemblance to that portion of Positive 
Morality which consists of Laws properly so called. 

3. By way of strong analogy to that portion of 
Positive Morality w^hich consists of Laws set by 
opinion. 

4. By w ay of slender analogy to Laws figuratively 
so called. 

The purpose of the first part of the work is to 
determine the province of jurisprudence, or to distin- 
guish Positive Law from the objects to which it is 
in various ways related. 

The method by which this purpose will be effected 
is as follows : — 

1. To determine the essentials of a Law properly 
so called. 

2. To determine the respective characters of the 
four classes into which Laws (proper and otherwise) 
may be divided, distinguishing each class from the 
others. 

It wHl be convenient to treat these classes in the 
following order: — 

A. — The Laws of God. 

B. — ^Positive Morality. 

C. — Laws figuratively so called. 

D. — Positive Law. 

b2 
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LECTURE I. 

The Essentials of a Law properly so called. 

Laws fbofes abe a sfecies of command.— A 
command is an expression of desire enforced by a 
sanction. Whenever a command is signified, a duty 
is imposed. The sanction is the evil that will pro- 
bably be incurred if the command be disobeyed. Some 
sanctions are termed punishments. 

[Faley’s view lays too much stress upon the violence of the 
motive to compliance. Where there is the smallest chance of incur- 
ring the smallest evil the expression of a wish amounts to a 
command and imposes a duty.] 

[Locke and Bentham, by straining the use of the word, apply the 
term ‘ sanction ’ to conditicnal good as well as conditional evil, to 
reward as well as punishment. ] 

The ideas then comprehended by the term * command ’ 
are — 

1. A wish o r desire conceived by on^ rational be mg, 
that another rational being sha]l dp or forbear. 

2. An evil to proceed from the former and to be^ in- 
cnrred by the latter in case of non-compliance with 
the wish. 

3. expression of the wish by words or other 
signs. 

Command, duty, and sanction are thns seen to be 
inseparably connected terms : if we speak directly of the 
expression of the wish we employ the term command. 
If of the liability or obnoxiousness to evil, duty or 
obligation. 

If of the evil itself, the term sanction. 



ESSENTIALS OP A LAW. 


5 


Each of these three terms, command, obligation, and 
sanction, signifies the same notion, but each denotes a 
different part of that notion and connotes the residue. 

Commands are of two classes — 

1. General, obliging to acts or forbearances of a class. 
To this class the term Law is applied. 

2. Particular, obliging to acts or forbearances deter- 
mined specifically. 

[This distinction, however, does not accurately square with es- 
tablished forms of speech , for instance, a particular command issued 
in the form of an Act of Parliamont would probably be called 
a Ijaw on account of its form. It is therefore hard to draw a 
distinct line between Law and occasional commands.] 

[Blackstone’s distinction is as follows : — 

1. A law obliges generally members of a given class. 

2. A particular command obliges persons individually. 

But Blackstone’s definition of Law would include objects which are 
not Law — e g, a command by the Sovereign that all corn actually 
i shipped for exportation be stopped and detained, 
j So also his definition of Particular Command would include 
I objects properly called Laws or Kules,] 

Commands (including Laws) are said to proceed from 
superiors and to bind inferiors ; the superiority implied 
in the term Command is the power of enforcing com- 
pliance with a wish by inflicting an evil in case of non- 
compliance. 

Besides Laws properly so called, the subject matter 
of Jurisprudence properly includes objects improperly 
termed Laws (inasmuch as they are not commands) : 
these are — 

1. Laws explaining Positive Law. 

2. Laws repealing Laws. 

3. Imperfect Laws, or Laws of imperfect obligation 

(in the sense used by the Boman Jurists). 

There are also certain Laws (properly so called) which 
may not seem to be commands, but which are really 
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imperative, and as such form part of the subject matter 
of Jurisprudence. These are — 

1. Laws which apparently create rights merely. 

But every law really conferring a right expressly 

or tacitly imposes a relative duty. 

2. Customary Laws — 

According to the German view, they exist as Positive 
, Law by the spontaneous adoption of the governed, and 
not by position or establishment on the part of political 
superiors. 

According to another view, customary or judge made 
Law is purely the creature of the judges by whom it is 
immediately established. 

The answer to both these arguments is that the rules of 
so-called Customary Law exist as Positive Morality by 
their spontaneous adoption by the governed, but as posi- 
tive law when they are adopted as such by the courts 
of justice, or promulged in the statutes of the State. 


LECTURE IT. 

The Chabacteks of the four different classes 
OF Laws. 

A. The Laws of Gob. 

I A. The Laws of God are laws or rules properly 
\so called, they impose religious duties, are protect^ by 
^religious sanctions, and their violations are termed 

^sins. 

Of the Divine Laws some are revealed, some un- 
revealed; the latter generally receiving the name of 
• natural law * or ‘ law of nature.’ 

The revealed laws of God are express commands. 

The question arises, how shall we know the un- 
revealed Laws of Ged ? What is the index to them ? 
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There are two principal theories which attempt to 
resolve this question. 

1. The htpothesis oh theoet of a mobal sense. 
Briefly stated, it is this. Some actions all mankind 

approve, others all men disapprove, and these senti- 
ments arise naturally, spontaneously and generally. 

These sen,timents being universal are held to be signs 
of Divine approval or disapproval, and from these signs 
the rectitude or pravity of actions is inferred. 

These sentiments have been referred to a faculty 
called the ‘ moral sense * : the expression ‘ common 
sense * has also been adopted to express the hypothesis 
in question. 

2 . The theoby of Utility. 

Briefly stated. 

God designs the happiness of all sentient creatures ; 
some human actions forward that purpose, their ten- 
DENCIES are beneficent or useful. Other human 
actions are adverse to that purpose, their tendencies 
being mischievous and pernicious. The former class 
God has enjoined as promoting His purpose ; the latter 
as being adverse to it, He has forbidden. If we know 
the tendencies of our actions, we know which He 
orders and which He forbids. 

By tendency of an action we are to understand the 
whole of its tendency y i.e. the sum of its probable conse- 
quences, remote and collateral as well as direct, in so 
far as they may influence the general happiness. 

In collecting this tendency we must look at the class 
of actions to which the particular action belongs. 

ExamyU, — A mischievous act, such as a small theft of bread hy a 
starving man, may appear harmless. But if thefts were general the 
evils would be incalculable. 

If, then, the tendencies of classes of actions be the 



8 


ANALYSIS OF AUSTIN’S JUKISPBUDBNCB. 


index to the will of Ood, it follows that most of his 
commands are general or nniversal, enjoining or pro- 
hibiting classes of acts. 

It does not follow from the theory of ntility that every 
useful action is the object of a Divine injunction, and every 
pernicious action the result of a Divine prohibition, for 
there are natural motives which impel us to some useful acts, 
and hold us in forbearance in regard to others, without any 
necessity for the intervention of the Lawgiver. Assuming 
the theory above stated, we are in a position to consider a 
current and specious objection to the theory of Utility. 

The Objection stated. 

Pleasure and pain (or good and evil) are inseparably 
connected, and follow every act and forbearance ; if we 
shape our conduct to the principle of utility we should by 
deliberating on the good or evil resulting from the contem- 
plated action, either lengthen our deliberations beyond 
due limits, which would be equivalent to forbearance 
or omission of the contemplated act, or we should decide 
hastily and, therefore, incorrectly. And thus, by seeking 
to adjust our conduct to the principle of utility, we should 
work mischief — ^in other words, the objection is ‘that 
utility is a dangerous principle of conduct.* 

The following is the first answer to the objection. 
If utility be our only index to the tacit commands of 
the Deity, we must make the best we can of it. In the 
absence of a moral sense, which would teach man the 
duties imposed on him by the Deity, we must learn 
our duties from the tendencies of actions, or remain at 
our peril in ignorance of those duties. 

The second answer is this: — 

It is assumed by the objectors that every act will be 
preceded by a calcxdation of its consequences ; if so, the 
principle of utility would be a dangerous guide. Our con- 
duct would conform to rules inferred from the tendencies 
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of actions, and not by a direct resort to the principle of 
ntility. The rules would be fashioned on utility, our con- 
duct on our rules. The whole tendency of an act can only 
be measured by supposing that acts of the kind are largely 
practised. According as these classes of acts are conducive 
to the general happiness or otherwise, so it must be inferred 
that they are respectively enjoined or forbidden by the 
Deity by general rules. To these rules, chiefly existing in 
the form of maxims, our conduct would conform if adjusted 
to utility. 

Inseparably connected with these rules are moral senti- 
ments. A sentiment of approbation or disapprobation is 
intimately associated with the thought of acts enjoined or 
forbidden by the Deity ; and it is by these sentiments 
immediately, and by calculation remotely, that human con- 
duct is adjusted to utility. 

In anomalous and excepted cases (of comparatively 
rare occurrence) our conduct would be fashioned directly 
on the principle of general utility, or guided by a conjec- 
ture and comparison of specific or particular consequences. 

For example, it is a general inference from the principle of 
utility, that God commands obedience to established goremment. 
The members of a political society who consider if resistance will 
probably attain the substitution of a good government for a bad 
one, must dismiss the rule and calculate specific consequences. 

Even in anomalous cases utility furnishes an intelligible 
test and a likelihood of a just solution. These anomalous 
cases are few ; in great majority of cases general happiness 
requires that rules shall be observed and sentiments asso- 
ciated with rules promptly obeyed. 
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LECTURE III. 

A second objection to the theory of Utility stated. If 
the Divine Laws must be gathered from the tendencies 
of action, how can the rules actually obtaining among 
MANKIND accord completely and correctly with the Laws 
established by the Deity 1 

For (1) human actions are infinitely various, and 
their cflects infinitely diversified, so that the task of 
collecting their tendencies is beyond human power. 

And (2) if utility be the proximate test of positive 
Law and Morality, the defects of popular or vulgar 
ethics will hardly admit of a remedy ; for if ethical 
truth be matter of science, the ethical maxims which 
govern the sentiments of the majority must be taken 
without examination from human authority. 

The answer to this second objection to the theory of 
Utility. 

Firstly. The diffusion of ethical science among the 
great bulk of mankind will gradually remove the obstacles 
which retard its advancement. 

Secondly. Though the many must trust to authority 
for a number of subordinate truths, they are competent 
to examine the elements which are the ground-work of 
ethics, and to infer the more momentous of the deriva- 
tive practical consequences. 

Thirdly. By the advance of the science of ethics, and 
by the gradual removal of obscurity and uncertainties, 
those who cannot examine the science extensively for 
themselves will find a valid authority in the general 
agreement of impartial inquirers. 
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LECTURE IV. 

Further, admitting the imperfection of Utility as ths 
index to the Divine pleasure, yet there is no necessary 
inference that Utility is not the index. 

[Law and Morality fashioned by man must necessarily be defective 
and erroneous, and the most perfect system of Ethics which the wit of 
man could conceive must be a partial and inaccurate copy of the Divine 
original.] 

For the whole objection is based on the alleged in^ 
consistency of evil with the perfect wisdom and good- 
ness of good. But owing to causes beyond human 
knowledge, all the works of God which are open to our 
observation are alloyed with imperfection. 

Laws or commands, like medicines, suppose the exisU 
ence of evils which they are designed to remedy. Analogy 
(as Butler has shown) would lead us to expect the im- 
perfection on which the objection is founded. Some- 
thing of the imperfection which runs through the frame 
of the universe would probably be found in a revelation 
emanating from the Author of the universe. 

The Hypothesis of a Moral Sense. 

If we reject Utility as the index to God’s commands 
we must assent to the theory which supposes a moral sense. 

The hypothesis of a moral sense, which is variously 
signified by the various but equivalent expressions, such as 
Hhe common sense ofmanhmdy ‘a moral instinct^' Hhe vmate 
practical principles* involves two assumptions : — 

1. That we are gifted with moral sentiments which 
are ultimate or inscrutable facts. 

2. That these sentiments are signs of the Divine 
will, approving or disapproving the actions which 
excite them. 
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The first of these two assumptions implies positively 
that the conceptions entertained by human beings of 
certain human actions are generally accompanied by 
certain sentiments of approbation or disapprobation, 
and negatively, that these sentiments are not the result 
of reflection on the tendencies of actions, nor of educa- 
tion, nor of any antecedents within the reach of our 
inspection. In other words, the sentiments in question 
are said to be instinctive, or ‘ moral mstincts* 

The second assumption implies that the inscrutable 
feelings styled the moral sense arise directly with the 
thoughts of their appropriate objects, so that the under- 
standing is never at fault though the will may be frail. 
Here arises the question, if we were really gifted with 
spontaneous sentiments of this sort, would it be possible 
seriously to question the fact of their existence. 

There are two current arguments in favour of the 
hypothesis of a moral sense : — 

(1.) That the judgments which we pass internally 
upon ^e rectitude or pravity of actions are immediate 
and involuntary. 

The answer is — 

1. The judgments which we do pass upon actions 
are generally hesitating and slow ; 

2. Granting that they were invariably direct and 
inevitable, this will not prove that they are instinctive. 
Sentiments begotten in the way of association are not 
less prompt and involuntary than feelings which are 
instinctive and inscrutable ; 

and — 

3. Our moral sentiments would be prompt and inevit- 
able, although they arose from a perception of Utility 
or by reference to human authority; not at first, 
perhaps, but in time the sentiment would be imme- 
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diately excited by the thought of the corresponding 
action. 

The second current argument in favour of the hypo- 
thesis of a moral sense is — 

(2). That the moral sentiments of all men are pre- 
cisely alike. 

It is argued thus : ‘ Opinions which result from ohserva^ 
tion and induction are not held hj all manhind. But judg- 
ments as to the pravity or rectitude of actions are precisely 
alike with all men. 

‘ Therefore our moral sentiments are instinctive* 

The answer is — 

Assuming that the moral sentiments of all men were 
precisely alike, this does not prove that they are in- 
stinctive , 

The fact seems to be that with regard to actions of a 
few classes of actions the moral sentiments of most 
(though not all) men have been alike, with regard to 
others these sentiments have differed with great variety 
of degree. 

The Intermediate and Compound Hypothesis. 

According to an intermediate hypothesis compounded of 
the theory of Utility and the hypothesis of a Moral Sense, 
the moral sense is our guide to some of the Divine com- 
mands, but the principle of Utility to OTHEBS. 

It is supported by the facts that, — 

(a) With regard to actions of a few classes the moral 
sentiments of most men have been alike. 

With regard to those classes of actions there is some 
show of reason for the supposition of a moral sense. 

(/3) With regard to actions of other classes the moral 
sentiments of men have differed with every shade of dis- 
agreement. 
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In respect to these classes the supposition of a moral 
sense seems to be excluded. 

Objection — 

With regard to no single class of actions could it be 
shown that the opinions of all men have agreed. 

And it is also clear that every objection against the 
simple pure hypothesis may be urged with slight adapta- 
tions against the mixed. 

Practical importance of the above discussion. 

By modern jurists Law’ is divided into 

Law natural and Law positive ; 
which division exactly accords with that of the Roman 
jurists into ‘ Jus Gentium ’ and ‘ Jus Civile,^ 

Crimes follow a like division — by modern jurists into * mcda in 
se ’ and ‘ mala quia prohibtta* according to the classical writers into 
crimes * juris gentium ’ and ^jure civtlV 

On the assumption either of the theory of utility or 
that of a moral sense, the above distinctions are senseless ; 
but if the mixed hypothesis he true, human positive rules 
fall into two natural divisions. 

1. Positive rules which obtain with all men : to which 
the moral sense is the guide. 

2. Positive rules which do not obtain universally : to 
which therefore the principle of utility must be the guide, 
in default of that of the moral sense. 

Refutation of two current misconceptions of the theory 
of Utility. 

The first error consists in confusing the Motives which 
ought to determine our conduct with the Peoxihats 
Measube OB Test to which our conduct should conform. 

For utility is not the source or spring of our highest 
obligations, but the guide to the source of those obli- 
gations. It is the index to the measure or test to which 
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onr conduct should conform, the Divine commands being 
the ultimate test. 

So, though the general good as determined by the 
principle of utility is the proximate measure or test, 
it is not necessarily the motive or inducement which 
determines our conduct. 

The principle of utility does not demand that we shall 
always intend the general good, bub that we shall never 
pursue our own peculiar good in a way inconsistent with 
that paramount object. 

The foregoing misconception is due partly to the con- 
fusion caused by the use of the terms ‘ good and had 
motives ; * for, properly speaking, no motive is either 
good or bad, and every motive may lead to good or bad 
actions, though some (as, for example, benevolence and 
religion) are pre-eminently likely to lead to good, and 
others to bad. 

The total result is that — 

1. General utility considered as the measure or test 
differs from general utility considered as a motive or 
inducement. 

2. Our conduct, if truly adjusted to the principle of 
utility, would conform to rules fashioned on that prin- 
ciple, or be fashioned on sentiments founded on those 
rules. 

But even then general utility would not, in most cases, 
be our motive or inducement to action or forbearance. 

The second misconception stated. 

The second error consists in confounding the theory 
of general utility with that theory or h 3 rpothesis con- 
cerning the origin of benevolence called the selfish 
system. 

The error is twofold. 1. In mistaking a/nd ddstortmg 
the hypothesis concerning the origin of benevolence, 
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called tlie selfish system^ and, 2, m assuming that this is 
a necessary ingredient in the theory of utility. 

According to the first view, the existence of benevo- 
lence and sympathy is directly traceable to a self-re- 
garding or selfish motive, and according to the second, 
assuming that general utility is the proximate test of 
conduct, it is supposed that all the motives which deter- 
mine our conduct are self-regarding. 

This theory of motives seems inadequate ; for mere 
regard for self would hardly perform the ofl&ce of gene- 
ral benevolence. And further, without benevolence of 
sympathy as an inducement, the motives impelling us 
to promote the general good would be more defective 
than they are. In any case it is clear that benevolence 
is one of the motives which determine our actions, 
though it is the principle of utility which is the 
measure or test of conduct. 


LECTURE V. 

We now resume the consideration of the four classes 
into which laws proper or otherwise may be divided, 
distinguishing each class from the others. 

It will be remembered (see p. 3) that the various 
classes were to be treated in the following order : 

A. The Laws of Ood. 

B. Positive Morality. 

C. Laws figuratively so called. 

B. Positive Laws, the appropriate subject 
matter of Jurisprudence. 

The law of God has been treated of in the last three 
lectures : we now come to the second division, Positive 
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Morality. We proceed to examine the distinguishing 
marks of (1) those moral rules which are lawil,. pro- 
perly SO called. 

(2.) Of those positive moral rules which are 
called laws by an analogical extension of the term, 
and (3) of the laws which are so styled by metaphor, 
but before doing so, we must explain certain terms 
which constantly occur. 

The term Law is applied to — 

1. Laws, properly so called, i.e. to objects which 
have all the essentials of an imperative law or rule, and 
are said to resemble. 

2. Laws, improperly so called, i.e, to objects which 
are wanting in some of the essentials, but to which the 
term is extended either by — 

(a) Analogy, or by 
(/3) Metaphor, 

Explanation of the terms Resemblance, Analogy, 
and Metaphor. 

Resemblance in the wider sense includes every degree 
of likeness between objects. In the language of Logic, 
objects which have all the qualities composing the 
essence of the class Resemble. 

Analogy, in the original and proper sense of the word, 
expresses the relation between two objects when one 
has some and the other all the properties of a class 
referred to : but in common parlance it marks the 
resemblance between natural objects which do not 
belong to the same species (or narrow division), 
but which do belong to the same genua (or larger 
division). 

Metaphor is the transference, on the grounds of ana- 
logy* real or supposed, of a term from its primitive 
signification to objects to which it is applied in a 
secondaiy sense. 


0 
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We now see that we can clearly distinguish Laws 
(improperly so called) into those so styled by Analogy 
and those so styled by Metaphor. 

Laws proper (with such improper laws as are closely 
analogous to the proper) can be distributed under three 
heads : — 


§ o 

to . 

e ® 






{ 


1. The Laws of God. 

2. Positive Laws. 

3. (a) Laws set by men to men, bnt not in^, 

pursuance of legal rights nor as 
political superiors. 

yl3) Laws which are merely opinions 
held by men with regard to human 
conduct. J 


1 


It thus appears that there are two classes of human 
Laws : — 

^ r 1. Laws (properly so called) set by men as 
^ \ political superiors, or in pursuance of legal rights. 

{ 2. Laws (properly so called) set by men to 
men, but not in pursuance of legal rights nor as 
political superiors ; and 

Laws (improperly so called) which are merely 
opinions held by men. 

To the first of these classes the name Law is applied, 
to the second Morality. To distinguish both from the 
Law^qf ilcuLsTiJ a^iply.the meanmg thjit 

these Laws exi st by }\'nmfLn p^p^f-lnn 

The science of Jurisprudence is concerned with 
positive Laws — ^Laws as they are. 

[There is no science that treats positive Morality in the same way 
as jurisprudence treats positive Law. 

The science of Ethics, or Deontology, affects to expound Law and 
Morals as they ought to be.] 
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B, Positive Morality. 

We now proceed to analyse Positive Morality. 

From the previous definition of a law it follows that 
every Law, properly so called, has a deteirunate author. 
£aws of God have been shown to be Laws properly 
so called. 

Positive Laws (or laws strictly so called) are either 
set by supreme political superiors, by subordinate poli- 
tical superiors, or by subjects in pursuance of legal rights 
They therefore flow from a determinate source, and are 
laws properly so called. 

Positive Moral rules which are laws properly so ^ 
called, inasmuch as they are not set by men as political 
superiors, nor by private persons in pursuance of legal 
rights, and thus are not commands, direct or otherwise, 
of the sovereign, are not 2>ositive laws, though being, im,-, 
perative and proceeding from determinate individuals, 
they are laws properly so called. 

It will appear from the above distinctions and the i 
following tabular statement, that positive moral rules 
which are laws properly so called are of three kinds : — | 

1. Those which are set by men living in a state \ 

of nature. j 

2. Those set by sovereigns, but not by sovereigns ; 
as political superiors. 

3. Those set by subjects as private persons, not 

' in pursuance of legal rights. 


c2 
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Laws properly so called. 


Some established by men not Some established 

subjects, or not in a state of by subjects, 

subjection to a sovereign. 1 


Those established 
by men in a state of 
nature. 


( 1 ) 

(Fob. Morality.) 


Those set by sovereign, 
but not in capacity of 
political superior. 

( 2 ) 

(Pos. Morality.) 


By subjects as By subjects as 

subordinate political private persons, 

superiors. [ 

(Pos. Law.) 


r 


Not established by 
sovereign authority. 
(3) 

(Pos. Morality.) 


Those set in pursuance 
of legal rights residing 
in the subject authors. 

(Pos. Law.) 


Positive moral rules. whicL are laws improperly so 
called, are laws set or imposed by public opinion : they are 
set by an indeterminate body or uncertain aggregate 
of persons, who do not command, either expressly or 
tacitly. 


Grounds of Analogy between Law and Morality. 

Positive moral rules, which are laws improperly so 
called, are closely analogousio laws properiyso called; for — 

1. There is in each case a body which wishes that con- 
duct of a certain kind shall be forborne or pursued : in 
the case of a Law this is a determinate — ^in the case of a 
moral rule — an indeterminate body. 

2. The obnoxionsness to evil on the part of the person 
obliged is the same in both cases. 
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8. The effect on the person obliged is similar in both 
cases. 

4. The conduct of the person obliged has a similar 
tendency to uniformity in both cases. 

The distinction between determinate and indeter- 
minate bodies of persons as authors of Laws. 

Determinate bodies are of two kinds — 

1. Either they consist of persons determined speci- 
fically, e.g, of the persons A, B, C, &c., each determined 
by his specific description. 

2. Or of persons determined generically, i.e. of persons 
belonging to the determinate body, by reason of their 
answering to a given generic description. 

Examples . — The trading firm of A, B, and C is an instance of the 
first class. The British Parliament — consisting of the Queen op 
King, or whoever may fill that position, Peers and representatives 
of the Commons, who are entitled to sit and vote by reason of 
answering to those generic designations — is an example of the 
second class. 

In indeterminate bodies, all the persons who compose 
it are not determined and assignable. Not e/oery person is 
capable of being indicated. An indeterminate body consists 
of some of the persons who belong to another and larger 
aggregate, but of how many of those persons, and which in 
particular, is not and cannot be known completely. 

An indeterminate body may either consist of an un- 
certain portion of a certain body or class, or an uncertain 
portion of an uncertain body or class. 

For example . — A law set by the general opinion of a club is 
one held by an uncertain portion of a certain or determinate body. 

A law set by the general opinion of gentlemen is one set by an 
indeterminate portion of an uncertain or indeterminate body. 

A determinate body of persons is capable of corporate con J 
duct, whether it consists of persons determined or defined by 
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a specific or generic character, since every person who 
belongs to it can be determined and indicated. 

An indeterminate body is incapable of corporate con- 
duct, as the several persons of whom it consists cannot be 
known and indicated completely and correctly. 

To resume : we have seen that laws properly so called, 
together with such improper laws as are closely analogous 
to the proper, are of three capital classes : 

1. The Law of God. 

2. Positive Law. 

3. Positive Morality. Consisting of — 

(a) Positive moral rules which are express or 
tacit commands, and are therefore laws pro- 
perly so called. 

(/3) Those laws (improperly so called) which are 
set by opinion. 

The sanctions and duties imposed by the Law of God 
may be termed religions. Those of positive law — legal 
or political. Those of positive morality— moral. 

The three main classes of law above mentioned some* 
times coincide. 

As when acts enjoined or forbidden by a law of 
one class are also enjoined or forbidden by those of the 
others respectively. 

Example. — Thus murder is forbidden by positive law, by 
positive morality, and by the law of God. 

They sometimes do not coincide — 

As when acts enjoined or forbidden by a law of the 
one class are not enjoined or not forbidden by any law 
of one of the other classes. 

Example. — Smuggling is forbidden by positive law, but is 
not visited with the censure of the masses. 

They sometimes conflict — 

As when acts which are forbidden or enjoined by a 
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law of the one class, are enjoined or forbidden by some 
law of one of the other classes. 

Example . — In most nations of Europe, the practice of duel- 
ling is forbidden by positive law, but approved by general 
opinion. 

[Legislators should consider, before legislating, whether the sanction 
of positive law is needed to suppress practices against which the 
other sanctions operate.] 

[The frequent coincidence of positive law with positive morality and 
divine law has given rise to a misconception of the origin of positive 
law. Where positive law has been fashioned on positive morality, it is 
imput-ed to the author of the model, and not to the creator of the copy. 

For example . — Customary laws are positive laws framed upon pre- 
existiug customs, and become positive laws when clothed with legal 
sanctions. But because these customs were generally observed by the 
governed before their being clothed with legal sanctions, it is held 
by some that they exist as positive law by their adoption by the 
governed. 

A further example : — 

That portion of positive law which is parcel of the law of Nature 
is often supposed to emanate from a Divine source, which is to confound 
positive law with the model whereon it is fashioned.] 

Two Misconceptions leading to Confusion. 

1 . Confusion of Positive Law with the science of Legis- 
lation and Positive Morality with Deontology. 

A law which exists is a law, whether we approve of 
it or not. 

But BlacTcstone asserting that — 

‘ the laws of men are of no validity if contrary to the laws 
of God; 

seems to forget this fundamental fact. Laws which are 
most opposed to the Laws of God are constantly en- 
forced by judicial tribunals. 

Blackstone’s probable meaning was, that where the 
Law of God and positive Law conflict, we should obey 
the former ; which is only reasonable. 

Again^ Blackstone argues that a master cannot have 
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a nglit to tlie labour of his slave. But in almost everj 
age and almost every nation that very right has been 
given by positive Law, and has been in many cases 
backed by the positive Morality of the dominant classes. 

Again, Paley's definition of civil liberty, — 

^The not being restrained by any law but that which 
condmces in a greater measure to the ^public welfare' seems 
to be open to the same objection, especially as he dis- 
tinguishes civil from natural liberty, which is the not 
being restrained at all. 

If civil as opposed to natural liberty means anything, 
it is nothing less than liberty given and protected by 
Law, which is right, 

Paley’s definition can only apply to civil liberty op 
right, as it would be if it conformed to the standard of 
utility. 

Again, in International Lavvr, Grotius, Puffendorf, and 
others, have confounded International Morality as it is 
with International Morality as it ought to be. Von 
Martens is the first writer who has avoided that con- 
fusion. 

Second Misconception leading to Confusion. 

2. The confusion of Positive Law with Positive 
Morality, and both with legislation and Deontology. 

As, for example, at the commencement of the Digest 
in the passage — 

‘ Jurispmdentia est dwinarum aique humanarumrerwin 
notitia, justi atqtie injusti scl&ntia,' 

This definition embraces not only Law but positive 
Morality, and even the test to which these are to be 
referred, as the province of Jurisprudence. 

Again, Lord Mansfield, by ruling that a moral con- 
sideration was sufficient to support a contract, means, 
in other words, that the judge is to enforce Morality, 
and thus to assume the functions of the legislator. 
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C. Laws Metaphorical or Figurative. 

The distinguishing mark of this class of Laws is that 
they have no property or character of any sort which can 
he likened to a sanction or duty ; and, therefore, every 
metaphorical law wants that point of resemblance which 
mainly constitutes the Analogy between a law proper and 
a law set by opinion. 

The ground of the analogy between these laws and 
laws proper consists in that uniformity of conduct which 
is one of the ordinary consequences of a law proper. 

As (1) the phenomena of the irrational world follow 
in uniform series resembling the uniformity of conduct 
produced by imperative law, and (2) that uniformity is 
designed by a rational and intelligent author. 

Confusiou of Laws Metaphorical with Law Proper. 

By XJlpian, in the passage at the beginning of the 
Pandects : — 

‘ Jus naturals est quod natura omnia animalia docuit .... 
jus gentium est quo gentes humance utuntur,* 

He first confounds the instincts of animals with laws, 
and, secondly. 

He confounds laws with certain motives which are the 
ultimate causes of laws. 

By Montesquieu. In the Spirit of Laws he says : — 

‘ Laws m the widest sense of the term are the necessary 
relations derived from the nature of things. The Deity has 
Mis lawSy the material world has its laws, men have their 
laws' 

The various kinds of Law are here entirely confounded. 
By Bentham. — A somewhat similar error is made by 
Beutham, who adds to the three classes of sanctions already 
discussed a fourth, ph^^sical sanctions, or evils brought 
upon the sufiering party by an act or omission of his own ; 
they affect the wills or desires of the parties liable to them 
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in the same way as sanctions properly so called affect the 
wills of the obliged. 

But the application of the term ‘ sanction * to these 
evils seems unadvisable, because they are not suffered as 
consequences of non-compliance with the desires of intelli- 
gent, rational beings ; and secondly, because the term 
‘ sanction * commodiously expresses those evils which 
enforce compliance with Laws imperative and proper, or 
with the closely analogous Laws set by opinion. 

This advantage would be lost if the term ‘ sanction * 
were extended to any evil that a man might bring on him 
by his own conduct. 

[N.B. — Dodaratory laws and laws repealing laws ought in 
I strictness to be classed with laws metaphorical and figura- 
tive, and laws of imperfect obligation with positive Morality. 

' But these three classes are so closely connected with positive 
^ law, that it is advisable to treat them therewith.] 


LECTURE VI. 

D. Positive Laws. 

. Every Positive Law is set by a sovereign person or by 
a sovereign body of persons to a member or members 
of that independent political society wherein that person 
or body is sovereign or supreme. 

We shall therefore have , to analyse the expressions 
sovereignty, the correlative expression subjection^ and the 
inseparably connected expression independent political 
society, in order to distinguish positive Laws from the 
various related objects above described. 

Sovereignty and independent political society are 
known by the following marks or signs : — 

1. The BULK of the given society must be in a habit 
of obedience to a detebmihate and common supebiob, 
and 
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2. That superior one or number must not be in a 
habit of obedience to a determinate human supeiior. 

[The relation of Bnbjection to sovereignty. 

The position of the other members towards the determinate superior 
IS a state of subjection or state of dependence, and the mutual rela- 
tion between the superior and them is called sovereignty and sub- 
jection. The part truly independent in an independent political society 
is only the sovereign one or number.] 

The distinguishing marks must unite in order that a 
given society may form a society political and independent, 
r 1. The bulk of its members must be in a habit of 
I obedience to a determinate and common superior. 

Example . — ^When the Allied armies occupied France in 
1815, the occasional commantls of the Allied sovereigns were 
obeyed by the French Government, and therefore by the 
French people. But these compliances did not amount 
to a habit of obedience, therefore the Allied sovereigns were 
not sovereign in France, and the French Government and its 
subjects accordingly wore an independent political society. 

2. The GENERALITY Or BULK of the members must 
render this habitual obedience to a determinate and 
common superior. 

Example . — In case a given society is split into two parts, 
in each of which the majority of members obey their respective 
superiors, then the given society is split up into two indepen- 
dent political societies. 

3. The habitual obedience rendered by the gene- 
rality or bulk of the members must be to a deter- 
minate superior. 

For it is clear from previous arguments that no 
indeterminate party can be capable of corporate con- 
duct, either in commanding or in receiving obedience 
and submission. 

[These positive marks uniting constitute a given society 
a society political ; to make it a society political and inde- 
pendent the fourth essential or negative mark must be 
coiyoined.] 
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4. In order that the given society may be an 
INDEPENDENT political society, the certain superior 
must NOT be habitually obedient to a determinate 
human superior. 

[The superior may be habitually affected by so-called laws 
of opinion, or he may render occasional obedience to com- 
mands of determinate parties.] 

Example. — viceroy, who habitually obeys the author of 
his delegated powers, constitutes, together with the people 
who habitually obey him, a society political but subordinate. 

A Natural Society, or society iu a state of natnre, con- 
sists of persons who are connected by mutual intercourse, 
but are not members of any society political : all live in that 
negative state called a state of independence. 

[When it is said that independent political societies live, in 
respect of one another, in a state of nature, it is meant that 
there is the same relation between independent political 
societies, considered as entire communities, as there is between 
the members of a natural society. 

The rules governing the conduct of these societies towards 
one another are Laws set by public opinion ; and though they 
receive the name of International Law, would more appro- 
priately be designated * Positive International Morality.’] 

A Society political, but subordinate, is merely a limb 
or member of a society political aud independent. All the 
persons who compose it (including its head) are in a state 
of subjection to one and the same sovereign. 

A Society not political, but forming part of a Society 
political and independent, may be exemplified by a society 
of parents and children Kving in a state of subjection. 

Independent Political Society. 

The definition of this term cannot be rendered in terms 
of precise import, and is therefore a fallible guide in specific 
cases. It would hardly tell us how to determine of every 
independent society, whether it were political or natural^ or 
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of every political society, whether it were independent or 
subordinate. 

This difficulty is owing to the want of precision attach- 
ing to the terms employed in this definition of Independent 
^Political Society, which is distinguished by a — 

Positive Mask, viz. that the generality or bulk 
of its members must be in a habit of obedience to 
a certain and common superior ; and a — 

Negative Maek, viz. that the certain and common 
superior must hot be habitually obedient to a cer- 
tain person or body. 

The difficulty is to assign their exact values to the terras 
‘ bulky' ‘ hahity and ‘ habitually.' 

The Positive Marks illustrated 
1. What number constitutes the bulk or generality 
of a given society, and what constitutes < habit ?’ 

For example. — In England the numbers yielding habitual obedi- 
ence are large enough to enable us to call them the ‘ bulk ’ of tlie 
nation. In the case of the hunting and fishing tribes of New Hol- 
land, the numbers are clearly insufficient to satisfy the condition. 

But in cases like the state of England during and after the Great 
Rebellion. At the height of the struggle England was plainly 
broken up into two (perhaps) political and (certainly) independent 
societies. After the conflict was over, at what precise time could it 
have been said that the bulk of the nation were habitually obedient 
to the body which aflfected sovereignty ? 

The Negative Mark illustrated. 

Given a determinate and common superior and a 
habit of obedience on the part of the subjects, what 
constitutes freedom from a habit of obedience to a de- 
terminate body on the part of the sovereign ? 

For example. — Previously to the war of 1866 the smaller 
German States may be said to have been independent, not being 
in a habit of obedience to any definite and certain superior. 
After the war of 1870-71 the same States can hardly be said to 
be independent. 
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At what precise date did the habit of obedience to the 
supreme Federal Government begin ? 

An Independent Society to be called political and inde- 
pendent must not fall short of a number which may be 
called considerable. 

It would be ridiculous, for instance, to apply to a single 
family the term ‘ independent political society,’ though it 
might have all the marks required by the definition. 

Montesquieu says, *‘La puissance politique comprend 
necessairement V union de plusieurs families,* 

The lowest possible numbers which will satisfy this 
condition of size cannot precisely be determined. Taking 
the example of the ancient Grison confederacy, we may 
assume that some societies may be termed political if they 
only comprise a few hundred members. 

Societies below the limit of numbers which would 
enable them to be styled Independent Political societies 
generally are esteemed natural societies. 

Definitions of Sovereignty and Independent Political 
Society, by various great Writers. 

1. Sentham. — 

He thus defines Political Society : ‘ When a number of 
persons, whom we may style subjects, are supposed to be 
in the habit of paying obedience to a person or an 
assemblage of persons of a known and certain description 
(whom we may call governor or governors)! such persons 
^together (subjects and governors) are said to be in a 
state of political society.’ 

He also requires that the society should be capable of 
indefinite duration. 

Austin’s Criticism on Bentham’s Definition. 

It is defective as a definition of Independent Poli- 
tical Society, for it excludes the Negative Mark, i,e, that 
the sovereign must not be in a habit of obedience 
to any other superior ; and — 
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Secondly, it is not a good definition of Political 
Society in general, for to distinguisli Political Societies 
from Societies not Political we must first determine 
the nature of Societies political and independent, for 
Political Societies wliich are not independent are con- 
stituent portions of Political Societies which are. 

2. PLobbes. — He postulates that the given society is not 
political and independent, unless it can by its own unaided 
strength maintain its independence. 

Austin’s answer to this is that it can hardly be said of 
any political society. 

3. Grotius. — He defines Sovereignty thus — 

‘ 8umma potestas civilis ilia dicitur cujus actus alterius 
juri non suhsunt, ita ut alterms volmitatis huinance arhitrio 
inriti possint reddi, AUerius cum dico, ipsum exclude ^ qu% 
summa potestate utitur, cui voluntatem, mutare licet,* 

Austin’s criticism on tl?is definitioi. : — 

The definition supposes perfect or complete indepen- 
dence to be of the essence of sovereign power. But every 
government renders occasional obedience to commands of 
other governments, and also to those sentiments which are 
called international law, as well as to the opinions of its owu 



Hot to be in the habit of obedience is all the indepen- 
dence a government can enjoy. 

4. Von Martens (of Gottingen) — 

He defines a sovereign government as one ‘ tvMch ought not 
to receive commands from any external or foreign govern/inerd* 

Austin’s criticisms 

1. This definition would also apply to subordinate 
political societies. 

2. Whether a government be supreme or not is a 
question of fact. A government reduced to sub- 
jection is actually a subordinate government, though it 
ought to be sovereign or independent. 
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3. It is in accordance with the principles of inters 
national morality (both as it exists and as it would be 
if fashioned on utility) that no independent government 
should be free from the control of its fellows. 

4. There is no allusion in this definition to the 
positive character of sovereignty. 

SOVEREIGNTY. 

Considered with regard to — 

1. Its forms 

2. Its limits 

3. Its origin. 

I. Forms of Sovereignty. 

An Independent Political Society is divisible into two 
portions, the sovereign and the subject portions ; it being 
impossible that sovereignty should reside in all the mem- 
bers of the society, unless every member of it were adult 
and of sound mind. When the sovereign portion consists 
of a single member the supreme government is pro- 
perly a monarchy. 

[It has been argued that there are no monarchies properly so 
called, because in every so-called monarchy there is a certain class 
or number to whose opinion the sovereign habitually defers ; foi 
instance, the standing army in the case of the Roman Emperors, 
and formerly in the Turkish Empire, the corps of Janizaries. 
This objection, though plausible, is erroneous, for that habitual 
independence, which is one of the essentials of sovereignty, is 
habitual independence of laws imperative and proper, and not 
of those laws which opinion imposes.] 

When the supreme portion epnsists of a number of 
members the government may be called an aristocracy. 

(Fundamental differerence between monarchies 
and aristocracies. 

In a monarchy (or government of one) the sovereign 
portion of the community is purely sovereign. 

In an aristocracy (or government of a number) the 
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sovereign portion is sovereign as viewed from one 
aspect, i,e. considered collectively or in its corporate 
capacity. But considered individually the various 
members of the sovereign number are subject to 
the supreme body of which they are the component 
parts.) 

Aristocracies (in the generic sense) are divisible 
into three classes according to the proportion of the sove- 
reign number to that of the entire community. If it bo 
extremely small, the supreme government is called an 

oligarchy. 

If this proportion be small but not extremely small — 
an aristocracy (in the specific sense). 

If the proportion be large the supreme government is 
called a popular government or democracy. 

Distinctions are also made between aristocracies founded 
on difierences between the modes wherein the sovereign 
number may share the sovereign powers. The infinite 
forms which aristocracies may take have not been distin- 
guished systematically, bat some have been marked off 
broadly from the rest under the name of Limited Mon- 
archies. 

In limited monarchies there is one person who possesses 
a greater share than any other of the sovereign powers, 
but ho is not a monarch in the proper acceptation of the 
term, but only one of a sovereign number, 

[The phrase limited xnonarcliy implies a contradiction in 
terms, for a monarch (so called properly) is supreme, and his 
power is incapable of legal limitation.] 

We now discuss four closely connected topics. 

1. The exercise of sovereign powers by a monarch or 
sovereign body through political subordinates or delegates 
representing their sovereign author. 

The delegation of sovereign powers is necessary, 
usually in the case of monarchical, aristocratical (properly 

D 
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SO called), and oligarchical governments, and almost univer- 
sally in the case of popular governments, as the work of 
government is more than can be done without the assis- 
tance of ministers. 

This delegation of sovereign powers may take place in 
two ways : — 

1. Subject to a trust or trusts. 

2. Absolutely or unconditionally. 

In this latter case the representative body, during the 
period for which it is elected and appointed, is invested 
entirely with the sovereign character of the electoral. 

For example . — The commons delegate their powers to the 
members of the House of Commons, apparently in the first of 
the above modes, so much so that it has been held by some that 
the Commons’ House might concur with the Peers and the King to 
prolong its own existence beyond the time for which its power 
was delegated to it. 

1. The trust, however, is tacit rather than express, and on 
account of its vagueness and generality its nature has been mis 
understood. 

2. It is enforced by moral sanctions only. 

2. The distinction of sovereign powers into Legislative and 
Executive. 

According to Blackstone, the legislative sovereign 
powers and executive can be distinguished with precision. 

He says that the former reside (in the case of England) 
in the Parliament (t.e. King^ Lords, and Commons'), and 
the latter in the King only. 

But it appears from the following considerations that 
the legislative and executive powers cannot be so distin- 
guished. 

1. The power of making laws subsidiary to the exe- 
cution of other laws, is seldom confined to either of what 
are called the administrative and legislative branches 
respectively. 

2. In almost every socieij judicial powers, commonly 
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esteemed executive, are exercised directly by the supreme 
legislature. 

For Example. — (a) The Decreta or judgments of the Roman 
Emperors. 

(/S) The Appellate jurisdiction of the House of Lords. 

3. The sovereign administering the law through the 
courts of justice is the author of judge-made law. 

Probably the only precise division of sovereign powers 
is into supreme and subordinate, the latter consisting of 
those which are delegated to political subordinates, or to 
persons who are immediate participants in the supreme 
power. 

3. Half-Sovereign States. 

According to writers on International Law, a half- 
sovereign state has most of the political and sovereign 
j)Owers of a supreme government (especially with regard to 
powers of making war and peace), but another govern- 
ment has political power over it. 

But— 

1. If the powers of the one government are ex- 
ercised habitually at the pleasure of the other, the com- 
plying state is wholly subject. 

For example . — The so-called independent Princes of India, who 
habitually obey the commands of the British Resident. 

Or 2. In many cases the seemingly half-sovereign 
state is really perfectly independent. 

For example . — Frederick the Great of Prussia was deemed 
half sovereign, in respect of his connection with the German 
Empire. But he was in the habit of thrashing its armies, and 
not obeying its commands. 

3. In all other cases it will be found that the so- 
called half-sovereign state is in its own community 
jointly sovereign with the other, and is therefore a con- 
stituent member of a government supreme and inde- 
pendant. 

2 > 2 
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For Example . — The Colonial dependencies of England which 
possess independent legislatures. 

4. Supreme federal governments and permanent con- 
federacies of supreme governments. 

Supreme federal governments, called by some writers 
composite states, are no exception to the rule that in every 
independent political society the sovereign is cither one 
individual or one body of individuals. 

The sovereignty of each of the united societies in a 
supreme federal government, and also of the larger society 
arising from the union of all, resides in the agrfregaia hodyoi the 
united governments. From this aggregate body the powers 
both of the general government and of the constituent 
societies are derived. 

For — 

(1.) If the general government were supreme, the 
several governments would be subordinate. 

(2.) And if the several governments were severally 
sovereign, they would not be members of a (so-called) 
composite state, but would be a system of confederated 
states. 

The United States of America furnish an example of a supreme 
federal government. 

A system of confederated states must be distinguished 
from a composite state or supreme federal government. 

In a system of confederated states, each of the several 
societies is an independent political society, and each of 
their several governments is properly sovereign or su- 
preme 

[In composite states the united societies are severally sub- 
ject to one sovereign body.] 

The terms of the federal compact framed by the 
*^&gregate of the several governments are not, in the case of 
a system of confederated states, enforced in the various 
societies by the authority of the* aggregate body, but by 



LIMITS OF SOVEREIGNTY. 


37 


the authority of the individual states. A system of con- 
federated states is in fact hardly distinguishable from a 
number of independent governments connected by a per. 
manent alliance. 

Example.^The Gorman Bund or Confederation. 

X II. Limits of Sovereignty. 

It follows from the definition of a positive law as one 
‘ which is set directly or circuitously by a monarch or sove- 
reign body to a member or members of the independent 
political society, wherein that person or body is sovereign 
or supreme ' — that the power of a monarch or of a sovereign 
number in its collegiate capacity is incapable of legal 
limitation. 

For if the society is subject to a person or body not 
freed from legal restraints, that person must be subject 
to another, and so on through the series till a true 
sovereign is reached. 

The position holds good that sovereignty is incapable 
of legal limitation, although sovereigns have attempted to 
oblige their successors. 

The author of a law of this kind or any of his sovereign 
successors may abrogate the law at his pleasure, and if it 
be not abrogated the sovereign is not constrained to observe 
it by any legal sanction, for if he were he would not be 
a sovereign. 

A law of this kind would to the sovereign author be 
nothing more than a metaphorical law — a principle assumed 
for the guidance of his own conduct — Rnd to his success ors] 
it only amou nts to a rule o f^ j?ositive M orality. i 

Examples . — The Roman people made a solemn resolution never 
to pass what may be called a Bill of Pains and Penalties. 

Though it was in the form of a law, still it was merely an 
ethical maxim commended by the sovereign people to their 
successors in the sovereignty. 

Again, by the Act of Union between England and Scotland, 
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it is declared that the preserration of the Church of England 
and of the Kirk of Scotland is a fundamental condition of the 
Union. Assuming that Parliament is sovereign in P]ngland and 
Scotland, it would be absurd to say that a Parliamentary aboli- 
tion of either or both these Churches were an illegal act, 
though it would be an immoral Act if it violated the Positive 
Morality obtaining on the subject among the two nations, and 
a Bin if it conflicted with the Law of God either as revealed, op 
as commended by general Utility. 

Though the conduct of the sovereign cannot be con- 
trolled by Positive Law, it may be influenced by Positive 
Morality. In this connection, the epithet UncoxistitiLtioiial 
as opposed to Illegal may be applied to the conduct of a 
sovereign. 

It is used in two senses : — 

1. With a general and vague meaning. 

It is applied to an act inconsistent with some given 
principle or maxim which has been expressly adopted or 
habitually observed by the supreme government, and 
is viewed with approbation by the bulk of the com- 
munity. 

2. With a more special meaning. 

It is applied to conduct which conflicts with Consti- 
tutional Law, understanding by that expression the 
Positive Morality or the compound of Positive Law and 
Morality which determines the character of the person 
or persons in whom for the time being the sovereignty 
shall reside, and which, in the case of an aristocracy or 
government of a number, determines the modes wherein 
the sovereign powers shall ho shared by the constituent 
members of the sovereign body. 

Examples . — An Act of Attainder passed by the British Par- 
liament might be said to be unconstitutional in the vague or 
general sense of the word. 

As an instance of the second meaning — 

An Act of the British Parliament vesting the sovereignty 
in the Upper or Lower House solely might properly be called 
an unconstitutional law. It would be absurd to call it an 
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illegal one, for the Parliament, bedng sovereign, exclusively sets 
us the measure of legal justice and injustice. 

[Hobbes* affirmation that ‘ No law can he unjust ’ has 
been termed an immoral and pernicious paradox, through 
a misconception of the real meaning of the expression. 
If put in the form — 

* No Positive Law can be legally unjust,* it at once 
appears to be neither pernicious nor a paradox. 

‘ Jmt ’ and ^justice * are terms of varying import, and 
imply a reference to some standard assumed by the 
speaker. If Positive Law be taken as a standard, it is 
clear that a Positive Law cannot be unjust, for it is equi- 
valent to saying that it is unequal to itself when used! 
as a measure. 

When law and justice are opposed, the latter terra 
generally denotes conformity to the ultimate measure 
or test, namely the Law of God. In this meaning 
justice is nearly equivalent to General Utility.] 

When it is said that the sovereign is incapable of 
legal limitation, the sovereign number in its corporate 
capacity is always meant. Considered severally, the mem- 
bers of a sovereign body are in a state of subjection to that 
body, and are bound legally by the laws of which the sove- 
reign body is author. 

In practice, however (though the several members of 
the sovereign body can be legally bound), they are com- 
monly free from legal or political restraints. 

For example . — The King as a limb of the Parliament cannot 
commit a legal injury. But this unanimity is not necessary or 
inevitable, and can be conceived as absent. 

If a member considered severally, but considered as 
a member of the sovereign body, be wholly or partially free 
from legal or political obligation, still unconstitutional 
exercise of this legally unlimited power is restrained in 
two ways. 
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1. By the Positive Morality current in the com- 
munity. 

2. By inability to issue a command not consistent 
with the individaars share in the sovereignty. 

And further, if such command were issued the persons 
commissioned to execute it would be amenable to Posi- 
tive Law. 

Apparent exception to the mle that individuals com. 
posing the Sovereign Number are subject to the Supreme 
Body. 

The case of a Limited Monarchy, where the so-called 
limited monarch is exempted from political duty. 

The answers to this are : — 

1. That the so-called monarch is not incapalle of 
legal obligation. 

The sovereign is incapable of such limitation. 

2. If the so-called monarch transgress the consti- 
tutional limits of his authority, disobedience to his com- 
mands would not be illegal, and his ministers would 
be legally amenable for their unconstitutional obedience 
to the sovereign. 

On the other hand, the subjects are bound to obey 
the commands of the true sovereign, and the ministers 
executing them are absolved from legal liability. 

3. The so-called monarch habitually obeys the laws 
set by the sovereign body of which he is a constituent 
member. 

The sovereign cannot habitually obey the commands 
of another determinate body. 

Political or Civil Liberty is the liberty from legal 
Obligation, which is left or granted by a sovereign govern- 
ment to any of its subjects ; and since the power of such a 
government is incapable of legal limitation, the govern- 
ment is legally fi^e to abridge the political liberties of its 
subjects. 
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Every supreme government is free from legal re- 
straints, or, in other words, every supreme government 
is legally despotic. What is then the meaning of the 
distinction between free and despotic governments ? 

The probable meaning of the distinction is that a 
so-called ‘ free government * — one of a popular form — being 
more likely to regard the weal of the whole community, is 
apt to leave or grant to its subjects more of that useful 
liberty which conduces to the common weal, than a 
government of one or a few, which may be styled ‘ not 
free,’ despotic, or absolute. 

The meaning of the distinction into free and despotic 
(which in other words amounts to good and bad) govern- 
ments, cannot be that ‘ free * governments grant or leave 
more liberties to their subjects than despotic ones, for the 
excess of the liberties which the former leave maybe purely 
mischievous. 

That sovereignty is incapable of legal limitation is 

asserted by writers of the most varied views. 

Sidney says : — 

‘ That no society can exist without arbitrary powers. 
The difference between good and bad governments is no^ 
that the former have them and the latter not, but that in the 
former these powers are placed beneficially for the governed, 

Hobbes says : — 

To the civil laws, or the laws which the Sovereign 
makes, the Sovereign is not subject, for if he were he would 
be subject to himself, which is impossible. 

Also, that the difference between the forms of commonm 
wealth consists not in a difference between their powers, 
but in a difference between their aptitudes to produce the 
peace and security of the people, which is their end. 
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A Sovereign Government has no legal rights against 
its own Subjects. 

If a sovereign government had legal rights against its 
own subjects, those rights would be the creatures of Posi- 
tive Laws set to the community by a third party. 

For tlio idea of legal right presumes three several 
parties : — 

1. The party hearing the right. 

2. The party hurdened ivith the relative duty. 

3. The party imposing the right or duty by means 
of a Positive Law. 

But a sovereign government may have Divine and 
moral rights against its own subjects. 

For in the case of Divine rights there is the third neces- 
sary party imposing the right and the relative duty. 

Also, so far as the members of the community are bound 
to obey the Divine law by the opinion of the community 
at large, the sovereign has moral rights against his own 
subjects severally considered. 

Therefore, when we say that a supreme government 
has or has not a right to do a given act, we mean a ri^M 
Divine or mo rale an d signify — 

That w^deem tSe act in question generally useful or 
pernicious, according to its agreement or disagreement with 
the law of God as measured by the standard of Utility. 

For example . — The argument in favour of England taxing 
the Colonies before the American War was, that we had the 
right, i.e. the legal right to do so. 

Burke argued that it was inexpedient to tax the Colonies. 
In other words he asserted the |trinciple that our right to tax 
them was founded on Divine law, to which expediency (or 
utility) was our only guide. 
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The appearance of a sovereign government before a 
tribunal of its own is no argument in favour of the 
government having legal rights against its subjects, or 
lying under legal duties. 

A claim against the sovereign as defendant cannot be 
founded on Positive Law, for then the sovereign would be 
in a state of subjection. 

And the claim of the sovereign against a subject cannot 
be founded on Positive Law, for then the law mast be set 
by a third person ; in other words, the society would be 
subject to two sovereigns, which is contrary to the definition 
of sovereignty. 

, The claims of sovereign against subject, and subject 
against sovereign, are treated {by the indulgence or will 
of the sovereign) as if they were founded on Positive Law 
set by a third party. 

The object of a plaintiff’s claim against a sovereign is 
begged as a grace or favour. So in our country procedure 
against the King takes the form of a ‘ Petition of Right,* 
even though in our constitution the King is not truly sove- 
reign, but only completely free in fact from legal duties. 

A sovereign government may have a legal right 
against the subjects of another government, by virtue of a 
law of that government creating such right in favour 
of the first government. 

And this possession of right is not inconsistent with 
sovereignty. 

X III. Origin of Sovereignty. 

The end for which a sovereign government ought to 
exist is the greatest possible advancement of human 
happiness. 

To accomplish this it must commonly labour for the 
good of its own community. 
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For the good of the universal society formed by man- 
kind is the aggregate good of the particular societies into 
which mankind is divided. 

From this we can infer that in a perfectly enlightened 
society obedience to a government would be determined by 
a reference to Utility. 

But in actual societies which are not enlightened per- 
fectly habitual obedience is rendered — 

Partly from custom ; 

Faintly through opinions and sentiment merely ; 

And partly through a perception of the utility of poli- 
tical government, which is the only cause of habitual 
obedience which is common to all nations. 

The statement that * every Government continues 
through the People’s consent’ examined. 

This is true in one sense, the permanence of every 
government depends upon the habitual obedience which it 
receives from the bulk of the community, who will or 
consent to obey. The expression may bo put thus : — 

In every society, political and independent, the people 
are determined by motives of their own to obey the govern- 
ment habitually ; if they ceased to do so the government 
would cease to exist. 

But the expression also is used with another meaning, 
which amounts to this : — 

That the bulk of every community approve of the estab- 
lished government, and pay it habitual obedience by reason 
of that approbation. 

This is manifestly incorrect, the habitual obedience 
being in most cases due to fear of probable evils which 
would follow resistance. 

Or again, the expression is used to mean — 

That if the hulk of a community dislike the established 
government it oroHT not to continue. 

If every society was perfectly enlightened, this would 
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very nearly approach the truth, but it is not so. An igno- 
rant people may love a bad government or hate a good one ; 
but these mere likes or dislikes of ignorant people can only 
be an imperfect guide to the goodness or badness of 
governments. 

So, too, ‘ every Government arises through the consent 
of the governed' in this sense, that the submission of the 
people is a conseguence of motives^ or that they will thoir 
submission. 

The above expression is often taken to mean ‘ that the 
bulk of a natural society about to become a political, or 
the inchoate subjects of an inchoate political government, 
promise expressly or tacitly to obey the future sovereign. 

This proposition confounds consent with promise^ and 
forms the basis of the theory of the original compact. 

Theory of the Original Covenant or Fundamental 
Civil Pact. 

In every Political Society the subjects are under duties 
to the sovereign one or body, partly religious partly 

LEGAL, PARTLY MORAL. 

[The sovereign government is under duties to its 
subjects, religious and moral, but not legal ] 

It would appear sufficient to assign as the origin 
of these duties the Divine Law (as indicated by the prin- 
ciple of Utility), Positive Law, and Positive Morality, 

Beyond these, however, some writers refer to an original 
covenant as the basis of these duties — an original covenant 
which arises at the inception of a given political society. 
There are three stages in the making of this pact : — 

1. The pactum unionis or resolution of the members 
to unite themselves into an independent political 
society for a certain definite purpose. 

2. The pactum constitutionis or pactum ordinationis^ a 
determination of the constitution or structure of the 
sovereign political government. 
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3. The pactum suhjecUoms, or promises mntnally made 
by the sovereign and subjects, out of which the relation 
of sovereign and subject arises. 

The sovereign promises generally to govern accord- 
ing to the paramount end of the independent political 
society. The subjects make promise of due obedience. 

This pact binds the successors of the original parties 
religiously^ and in every society, political and indepen- 
dent, the religious duties of the sovereign and subjects 
inter se can only be accounted for as arising from such 
an original covenant or fundamental pact as has been 
described. 

Objections to the Theory of an Original Covenant. 

I. For its professed object, namely, to account for the 
relative duties of sovereigns and subjects, the hypothesis 
in question is needless and inappropriate. 

1. It would hardly oblige legally, for every convention 
derives its efficacy from Positive Law ; now, if the sove- 
reign government were bound legally by the pact, the legal 
duty would be the creature of a Positive Law ; and this 
implies another sovereign government, and the original 
sovereign would be in a state of subjection contrary to 
hypothesis. 

And if the subjects were legally bound, the legal duty 
would proceed from the law set by their own sovereign and 
not from the pact. 

2. If the sovereign and subjects were bound religiously, 
the duties lying on the sovereign or subjects respectively 
would proceed from the Divine law, and not from the pact. 

Without an original covenant the sovereign and sub- 
jects are bound religiously to govern and be governed in 
such a way as to accomplish the end of the society. The 
original covenant, if consistent with that end, would be 
superfluous. 
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If inconsistent with it, it wonld not bind religiously. 

3. If the sovereign and subjects W’ere bound morally to 
observe the terms of the pact, the moral obligations thus 
incumbent would not be imposed on the sovereign or the 
subjects through or in consequence of the pact. 

The eflQcacy of the moral sentiments of the subjects in 
controlling the sovereign depends upon their uniformity of 
sentiment with regard to the proper subordinate ends of 
government, more than upon their uniformity of sentiment 
with regard to the absolute end of government. 

And if the subordinate ends are clearly conceived and 
definitely expressed, the government could hardly venture 
to offer resistance. 

But assuming this control of the subjects over the sove- 
reign by means of a uniformity of sentiment with regard to 
the subordinate ends of government; and assuming that 
the clearness with which those subordinate ends were speci- 
fied would impart an answering clearness to the conceptions 
of the successors of the subject-founders, that effect would 
not be wrought by the covenant as a covenant or pact, 
but by reason of its being a luminous exposition of the sub- 
ordinate ends of government as conceived by the subject- 
founders. 

[There is one case in which an original covenant might 
generate or influence duties lying on the sovereign or subjects. 

If it was believed by the bulk of the subjects that the 
sovereign government was bound to govern, to what they 
esteemed the absolute end of the government, because it had so 
promised, it is possible to believe that in this case the sove- 
reign might be afraid of the anger of his subjects arising from a 
breach of his promise. But it will appear that where the cove- 
nant might engender any of these moral duties, it would 
probably be pernicious. 

If an original covenant merely determined the absolute .end 
of the sovereign political government it would be simply 
useless. 

If it specified the subordinate ends of government it would 
he either useless or pernicious. 
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Useless, if the covenant of the founders did not affoct the 
successors. 

Pernicious in all probability if it did affect them. 

An extrinsic value would be sot on the subordinate ends 
specified in the original compact, and the age during which the 
community was founded would probably be less enlightened 
than any of the ages which would follow.] 

[The best moral security for beneficent government would be 
tlie diffusion of the soundest political science, and the best reli- 
gious securities would arise from w’orthy opinions respecting 
the Deity and the duties he lays upon earthly sovereigns.] 

II. Second Objection to the hypothesis of an Original 
Covenant. 

It is a fiction, and the figment could have no existence 
in fact. 

For every convention implies a promise proffered and 
accepted, and the main essentials of a convention are the 
eignification hy the 'promismg party of his intention to keep 
lus promise, and by the promisee, that he expects the pro- 
mising party to fulfil his promise. 

Without the signification of the intention there would 
be no promise, and without the signification of the expecta- 
tion the promise would be a mere pollicitation. 

It is clear that in no actual society could all the 
members apprehend the object of a sovereign’s promise, 
and therefore no convention could arise. 

It is also clear that in no actual society could all the 
members fulfil the requirements necessary to the hypo- 
thesis ; for all the members of the inchoate society would 
Jiave to be adult persons of sane mind and sound discretion. 

Historically, there is no evidence that the hypothesis 
has ever been realised. 

Even in the case of the Anglo-American States, which 
at first sight appear to support the hypothesis, the parties 
who determined the constitution were really sovereign 
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before the conptitntion was determined ; and besides that, 
they formed a very small portion of the community. 

In most Independent Political Societies we can say that 
the constitution has grown, i.e, that the ethical maxims, 
derived from opinions current among the people and 
observed by the sovereign, arise insensibly by course of 
time ; and it would have been impossible for the original 
government to promise to rule according to maxims which 
did not in its time exist. 

A tacit original covenant, as opposed to an express one, 
is open to as great objections ; for the intention, which is of 
the very essence of convention, is equally needed in this 
case as in the other. 

III. Third objection to the hypothesis of an Original 
Covenant. 

The hypothesis seems to be founded on one of two 
suppositions : — 

1. Where there is no convention there is no duty. 
In other words, Wlimver is obliged is obliged through a 
promise given and accepted. And 

2. Every convention is necessarily followed by a duty. 

These two suppositions come to this, that — 

He who is bound has necessarily given a promise, and 

He who has given a promise is necessarily bound. 

And both these positions are obviously false. 

For — 

Duties are annexed to facts which are not pacts or 

conventions : and 

There are pacts or conventions which are not fol. 

lowed by duties. 

There are conventions, for instance, reprobated both by 
Morality and Positive Law. So that even if the sovereign and 
subject were parties to the original covenant, they would not 
of necessity be bound by it. 

£ 
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Sistiilotion of Sovereign Governments into Governments 
BE JUKE and Governments b^b faoto. 

A Government be jube, and also be facto, is one 
deemed lawful and just, which also receives habitual 
obedience from the bulk or generality of its subjects. 

A Government be jube (and not be facto) is one 
which is deemed rightful and just, but no longer receives 
the habitual obedience of the bulk of the community. 

A Government be facto (and not be jube) is a 
government deemed unlawful and unjust, but which re- 
ceives the habitual obedience of the bulk of the community. 

According to Positive Law the distinction of sovereign 
governments into lawful and unlawful is a distinction 
without a meaning, for — 

A Government de jure is not and cannot he a lawful 
government by the positive law, which must be the creature 
of the Government de facto. 

Again, a Government de facto is neither lawful nor 
unlawful, for it cannot be so by a law of its own appoint- 
ment ; and it cannot, according to the hypothesis of its 
sovereignty, be so according to the positive law of another 
community. 

In respect of Positive Morality, the distinction, how- 
ever, has a meaning. 

A Gk)vemment de facto may be lawful or unlawful — 

(1.) In respect of the Positive Morality of the com- 
munity, according as it is viewed with approbation or 
disapprobation by the bulk of the community ; 

(2.) And it may be lawful or unlawful in respect of 
Positive Intematio^ Morality (though this looks mainly 
at possession as the test of lawfulness) ; 

(3.) And it may also be lawful or unlawful, judged by 
the Law of God as known through the principle of Utility. 

According to the Divine Law a government is lawful 
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if the general weal requires its continuance, unlawful if 
otherwise. 

Completion of the definition of Positive Law. 

The definition above given is : — 

‘ Every Positive Law (or every law simply a'odL strictly so 
called) is set directly or circuitously by a sovereign individual 
or body to a member or members of the Independent Political 
Society wherein its author is supreme* 

But this definition does not include cases of the positive 
law of a community, binding persons, not members of that 
community, which it manifestly may do under certain con- 
ditions, provided that the imposition of the legal duty 
consists with the sovereignty of the government of which 
the person is properly a subject. 

In other words, a person amenable to a legal sanction is 
so far a subject of the author of the law to which the 
sanction is affixed. 

[For example . — A person living within the territory of a 
foreign nation is bound by the Positive Law to a certain extent, 
and is amenable to its sanctions; and this is consistent with 
the sovereignty of his own government.] 

[By what marks are we to distinguisli the members of a given 
society from persons who are not its members ? 

There are various modes — by birth, residence, naturalisa- 
tion, &c. 

But it is only in relation to any particular society that the 
questions can be completely resolved.] 

Eestrictions of the statement that a Sovereign cannot 
be bound Legally. See p. 37. 

As being sovereign in its own community, the Sovereign 
Government cannot be bound legally, but as being a subject 
of a Foreign Supreme Government (either generally or for 
certain limited purposes), which it can bo if it only habi- 
tually obeys laws laid upon it as a subject of the foreign 
community, it can be so bound. 

[For example. — ^The Cautonal Oovemmeut of Berne once had 
s 2 
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money in the English funds, and might have been permitted 
to hold land in Plngland also ; if so, it would have been liable 
to all the duties wherewith land is saddled in England.] 

Eestrlctions of the statement that a Sovereign cannot 
nave Legal Eights against his own Subjects. 

Against a subject of its own as being partially or gene- 
rally a subject of a foreign government, a Sovereign 
Government may have legal rights. 

For example — As against a Eussian merchant domiciled in 
England the Eussian Emperor may have a right to recover in the 
English courts money due under a contract. He bears his right 
as being to a limited extent and for limited purposes an English 
subject. And this is not inconsistent with the true sovereignty of 
the Emperor in Eussia. 


LECTURE XL* 

Section II. — General Jurisprudence distinguished from 
Particular. 

Having determined the province of Jurisprudence, we 
proceed to distinguish General Jurisprudence, or the philo- 
sophy of Positive Law, from Particular Jurisprudence, or 
the science of any such system of Positive Law as now 
actually obtains or once actually obtained in a specifically 
determined society. 

The subject of general Jurisprudence is the sum of the 
principles abstracted from positive systems of law ; the 
object of general Jurisprudence is the exposition of such 
principles. 

By general Jurisprudence we are to understand * the 
science concerned with the exposition of the principles^ notions, 
and distinctions which are common to systems of law (under- 
standing by systems of law those maturer and ampler 
systems which are especially instructive), 

* The preceding six Lectures contain the substance of the first tea 
Lectures delivered orally. They were published in their present form 
m 1832. 
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Of these principal notions some may be esteemed 
necessary, i.e. as necessary parts of any system of law 
evolved by a refined community. 

For instance, the following : — 

1. The notions of Duty, Right, Liberty, Injiu^, 

Punishment, Redress, with their various relations to 
one another and to Law, Sovereignty, and Independent 
Political Society. “ 

2. The distinction between written and unwritten i 
law — i,e. between law proceeding immediately from 
the sovereign, and law proceeding immediately from a 
subordinate author. 

3. The distinction of Rights availing against the 
world at large and rights availing exclusively against 
persons specifically determined. 

4. The distinction of Rights available against the 
world at large into property or dominion and the 
variously restricted rights carved thereout. 

5. The distinction of obligations (or duties corre- 
sponding to rights against persons specifically deter- ; 
mined) into those arising from Contracts, those arising 
from Injuries, and those arising from incidents which 
are neither contracts nor delicts — which obligations are 
styled analogically ‘ Quasi ex contractu.’ 

6. The distinction of Injuries into Civil Injuries 
(or private delicts) and crimes (or public delicts), 
with the distinction of civil injuries into torts or delicts 
in the strict sense of the term, and breaches of obli- 
gations ex contractu or quasi ex contractu. 

Some again of the principles, notions, and distinctions 
which belong to general Jurisprudence are not necessary — 
i.e, we can conceive them as absent from a coherent system 
of law, though in fact we generally find them present. 

For example . — The distinction of Law into Jus Rerum and 
Jus Personarum, an arbitrary but commodious basis for an 
arrangement of the body of law. 
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The resemblance between different systems and the 
description of such of the subjects and ends of law as are 
common to all systems will be found to cover a large part 
of the field of our investigation, though the systems to 
which attention should be paid are few, for instance — the 
writings of the Roman jurists, the decisions of later 
English judges, and the French and Russian codes as to 
arrangement. 

Jurisprudence must sometimes be implicated with 
Legislation. 

It is impossible to consider Jurisprudence quite apart 
from Legislation, for in explaining the mechanism and 
origin of laws we must sometimes advert to the consider- 
ations of expediency which lead to the establishment of 
those laws. 

In General Jurisprudence the main principles and dis- 
tinctions should be stated in an entirely abstract form, but 
should be illustrated from a particular system. 

The Roman law is the best system from which illus- 
trations can be drawn. For it has supplied the actual 
bases of the systems of law existing in some of the 
countries of Europe, and has largely influenced others, and 
hy reason of its perfection as a positive or technical system has 
largely tinctured the language of the International Morality 
which those nations affect to observe. 

Falck says of the Roman Law : — (Jurist. Enc. ii, 109.) 

‘ It is not the matter of these juristical writings (the 
Fandects) so much as the scientific method employed hy 
the authors in explicating the notions and maxims with 
which they have to deal, that has rendered them models to 
all succeeding ages' 

Again, Savigny — 

‘ It is upon this possession of leading principles that the 
greatness of the Foman jurists rests; their theory is so 
thoroughly wor^ced out as to he fit for immediate application, 
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and their ^practice is uniformly ennobled by scientifio 
treatment' 

HobbeS) in the ‘ Leviathan,’ distinguishes the subject 
and scope of General as distinguished from Particular 
Jurisprudence : — 

‘ By ci/vil law I understand the laws that men are bound 
to observe because they are members^ not of this or that 
commonwealth in particular^ but of a commonwealth: 
for the knowledge of particular laws belongeth to them 
that profess the study of the laws of their several countries* 

Uses of the study of Jurisprudence. 

A well-grounded knowledge of the general principles of 
Jurisprudence helps to a well-grounded knowledge of the 
principles of English Jurisprudence. 

In the Prussian Universities the studies are almost en- 
tirely confined to the general principles of Law. 

This course is also advocated by Hale, Mansfield, and 
Blackstone. 

Furthermore, the utility of the study of Jurisprudence 
is especially marked with respect to — 

1. The administration of law in our dependencies 
wherein foreign systems of law obtain. 

2. The systems of Law founded on the Eoman and 
Canon Law, applied in our own courts to a variety of' 
objects. 

3. Questions arising even in the courts which administer 
indigenous law, 

4. Questions coming before the Privy Council, a 
tribunal which has to decide questions arising out of 
numerous systems without the court or the advocates 
having any specific knowledge of them. 

In each of these cases a knowledge of J urisprudence 
would prove of material assistance. 
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LECTURE XII. 

Section III. — Analysis of pervading Notions. 

I. Eights ; the creatures of law properly so called. 

[Eights also arise from other sources, e,g. the law of God 
and laws sanctioned morally : — 

(1.) These, like the obligations to which they corre- 
spond, are imperfect, not being armed with the legal 
sanction ; and 

(2.) So far as Positive Morality consists of laws impro- 
per, the rights arising from it are rights by way of analogy.^ 

In analysing the idea of legal right, we must advert to 
the meaning of the following terms ; — 

1. law, Duty, and Sanction — 

For every right is the creature of law, and implies an 
obligation and a sanction. 

2. Person, Thing, Act, and Forbearance — 

For rights reside in persons and are conversant with 
things, acts, and forbearances. 

3. Injury, Wrong, or breach of Obligation or Duty — 

For, as rights imply obligations and sanctions, so do 

obligations or sanctions imply possible injuries or wrongs. 

4. Intention and Negligence— 

For every injury supposes intention or negligence on 
the part of the evil-doer. 

6. Will or Motive— 

For the import of these expressions is implied ir ‘ in- 
iention ’ and ‘ negligence ; ’ 

And obligations operate upon the will. 
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1. Law, Duty, Sanction. 

Every Law (properly so called) is a command; by 
every command an obligation is, by means of the corre- 
sponding sanction, imposed upon the person to whom the 
command is addressed. 

If the party is commanded to do or perform, this is a 
positive duty ; if to forbear, a negative one. 

[Bentham calls forbearance a negative service, thereby transferring 
to the object of the duty an expression which applies correctly to the 
duty itself.] 

If the duty has a right answering to it, it is a relative 
duty ; 

If it has no such right it is an absolute duty. 

2. Person, Thing, Act, and Forbearance. 

Persons are of two classes, (a) physical and (/3) legal 
persons. 

(a) By ‘ person * simply, or ‘ physical person,' is meant 
here ‘ human being ' in the widest sense of the term. 

The modern civilians have narrowed down the import 
of the term to ‘ a human being invested with a condition or 
status’ (using the w^ord status as including those conditions 
which comprise rights), so their definition may be thus 
stated : — 

‘ A jperson is a human being invested with or capable of 
rights,^ 

But this was not the opinion of the Roman classical 
jurists. 

In all their divisions of persons slaves are ranked as 
persons and status is ascribed to them. 

Fersona and homo are with them equivalent expressions. 

Origin of the mistake. 

A person was defined by the modern civilians as ‘ a per- 
$mi bearing a status,' and status was taken as equivalent 
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to caputf a word denoting conditions whicli do comprise 
rights ; whereas status was applied to varions conditions of 
persons considered merely with regard to their incapacities. 

[The term person is sometimes used as synonymous with 
status or condition. In this sense every human being who has 
rights and duties bears a number of persons. * TJnus homo sus^ 
tinet plures personas' The word in this sense is in fact equi- 
valent to character.] 

^^/3) Fictitious or legal persons. 

These are of three kinds : — 

1. Collections or aggregates of physical persons. 

2. Things, in the proper acceptation of the word. 

3. Collections or aggregates of rights and duties. 

Example of—\. The collegia of the "Roman law. 

2. Theprcedium dominans and serviens. 

3. The hcereditas jacens. 

They are persons by a figment for the sake of brevity 
in discourse. By ascribing rights and duties to feigned 
persons instead of to the physical persons they really con- 
cern, we are able to abridge our descriptions of them. 

[The subject of Political and Civil liberty is inti, 
mately connected with that of ^ persons,'*~\ 

Civil liberty (or Legal) is the absence of Legal 
Bestraint. 

[Physical freedom is the absence of external obstacles, and moral 
freedom the absence of motives of a painful sort.] 

Liberty is synonymous with right : in liberty the 
prominent idea is absence of legal restraint, the secondary 
idea is the security for the protection of that right. 

Whereas right denotes the security for the protection 
and connotes the absence of restraint. 

Right and liberty seem to be synonymous, meaniog— 
1. Permission on the part of the sovereign to dispose 
of one’s person or any external object (subject to 
certain restrictions) ; and — 
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2. Security against others for the exercise of such 
right and liberty. 

[Where protection is afforded ‘ Right * is the proper 
word ; as against the government, or rather, a member 
of it, ‘ Liberty * is more frequently used, as against the 
sovereign there can be no legal right.] 


LECTURE XIII. 

Thing, Act, Forbearance. 

Definition of Thing. 

Things are such permanent objects, not being persons, 
as are sensible or perceptible through the senses. 

For example, — k house, a horse, or a piece of gold. 

Things are opposed on the one hand to persons ^ on the 
other to acts of persons and to facts or events. 

Things resemble persons inasmuch as they are perma- 
nent objects perceptible through the senses. 

And differ from persons, 

inasmuch as persons are capable of being invested with 
rights, and subject to obligations ; and 

Things (except by a fiction) are incapable of rights and 
obligations. 

Things differ from facts or events in that things are 
permanent external objects, while facts or events are tran- 
sient objects. 

[By the epithet permanent as applied to a sensible object, 
we here mean that the object is perceptible repeatedly, and is 
considered by those who perceive it as being one and the same 
object ; 

And by transient as applied to sensible objects we mean 
that the objects are not perceptible repeatedly. 

In this sense all things are permanent and no thing;s are 
transient. 
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But things may be distinguished into those which are more 
and those which are less permanent, and to these we may 
apply the terms ^permanent and transient respectively.] 

Use of the word Thing (Ees) by the Eoman Jurists. 

Res is often extended in meaning to include things 
strictly so called, and acts and forbearances considered as 
the objects of rights and duties. 

Again, by the Roman jurists, — 

Things are divided into — 

1. Corporeal or tangible, res corf or ales, including — 

(a) Things strictly so called, permanent external 
objects, not persons. 

(/3) Persons considered as the subjects of rights or 
duties residing in others. 

(y) Acts and forbearances considered as the objects of 
rights and obligations. 

2. Incorporeal things. 

By this expression they understood rights and obli- 
gations themselves. 

The word ‘ Ites ' accordingly has two widely different 
meanings with the Roman lawyers. 

1. It denotes things, acts, forbearances, and sometimes 
even persons considered as the subjects or objects of rights 
and obligations. 

2. It also has a meaning which includes beyond these 
rights and obligations themselves. In this widest sense 
the word Bes embraces the whole matter with which law 
is conversant. 

[In the English law we have corporeal hereditaments, i,e, 
things opposed to incorporeal hereditaments, which are rights.] 
[The Roman lawyers sometimes considered a slave a thing 
viewed as the subject of the dominion residing in the master, 
hut, generally speaking, a slave is styled servilis persona.] 
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Distinction of Things into Moveable and Immoveable. 

Moveable things are such as can be moved from the 
places they occupy without an essential change in their 
actual natures. 

Immoveable things are such as cannot be so moved. 

[But things physically moreahle may be considered in law 
immoveable by reason of their intrinsic character, e,g» the key 
of a door ; and things immoveable may bo by law considered 
moveables, e.g. money directed by a trust to be laid out in land 
will descend to the heir like land, by the doctrine of the Courts 
of Equity.] 

Division of things into— 

Things determined specifically and things determined 
generically (t.e. by reference to the classes to which they 
belong). 

Fw example . — The field called Blackacre (determined specifically), or 
a field (determined generically). 

Division of Things into Fungible and not Fungible. 

When the subject of the obligation is a thing of a given 
class, the thing is said to be fungible, i.e. the delivery of 
any object which answers to the generic description will 
satisfy the obligation. 

When a thing which is the subject of an obligation is of 
such a character that it must be delivered in specie (i.e, 
that the very individual thing, and not another member of 
the same class, must be delivered), then it is called not 

fungible. 

Division of Things into bes mancifi and bes beg 
mAbcifi. 

A distinction of Roman law founded on a form of con- 
veyance only applicable to certain objects to which the ex- 
pression ^ Res mandpi^ applied. All other objects as 
subjects of conveyance were ^nec mancipV 
Division of things into Res dnguloe and TJniversitates Renm. 

Bes singulcB are themselves individual and single, and 
cannot be divided without destroying their actual nature. 
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Universitates rerum are lots or collections of individual 
things. 

A sheep is an example of the first class, a flock of sheep of the 
second. 

[The reason of these distinctions and divisions is that the 
meaning of terms may be known, and consequently their legal 
value ; for instance, in conveyances, to make up for the indefi- 
niteness of the general name, we attach a list of as many parts 
of it as we can think of that no one may be left out. A clear 
definition of the original term would obviate this necessity.] 
[The distinction between Jura rernmand Jura personarum 
in Eoman law involves the use of the word ‘ persona * as equi- 
valent to status or condition, so that Jus personarum s= the 
law of status or condition ; and 

Jus Rerum is the law of Rights and Obligations considered 
in a general manner, and distinguished from those peculiar 
collections of rights and duties which are called Conditions ] 


LECTUEE XIY. 

Act and Forbearance. 


Persons and things may 
events as follows : — 

Persons and Things. 

1. Each is an object per- 
ceptible by sense. 


2. Each is capable of 
being perceived repeatedly 
and as considered as being on 
each occasion the same ob- 


be contra-distinguished from 

Events. 

1. Not every event is a 
sensible object : some events 
are only perceptible to the 
senses of the individual 
whose mind is conceived of 
as in operation. 

2. Events are transient— 
not perceptible repeatedly. 
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The class of events to which we have to advert are 

human acts and forbearances. 

Acts will be taken to mean — ‘ such motions of the body 
as are consequent upon determinations of the will.’ 

[Bentham applies the term internal acts to determinations 
of the will.] 

Forbearance — 

A forbearance is the not doing of some external act 
(iiegative element) in consequence of a determination of the 
will {positive element). It is this union of the two elements 
which distinguishes forbearance from inaction, which is 
merely negative. 

" [Necessary digression to explain the meaning of the 
words subject and object used with reference to rights 
and duties. 

When acts or forbearances are styled the objects of 
duties, it is meant that the duties are imposed upon the 
persons obliged, in order that they may act in the 
manner specified. 

When persons or things are styled the subjects of 
rights it is meant that the acts or forbearances which 
are the objects of those rights relate to those persons 
and things. The expression is employed only in regard 
to those rights which avail against persons generally : 

[For example . — The right of the master in or to his servant. The 
object of the right would be the forbearance of all persons from in- 
terfering with the servant: the subject of the right would be the 
servant himself. 

Also, when a right has for its object acts or for- 
bearances to be rendered by a person or persons, it is 
said to avail against such person or persons.] 

We are now in a position to treat of an important dis- 
tinction between rights. 

Eights in rem and Eights in personam. 
Definition. — ^Eights in rem are those which avail 
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against persons generally : rights m •personam are those 
which avail exclusively against certain or determinate 
persons. 

[This distinction pervades the writings of the Roman insti- 
tutional writers, though the exact terms do not occur. The 
full expression for jua in personam is jua in personam 
certam sive determinatam. 

N.B. — The expression *in tern * denotes, not the subject, but 
the compass of the right — it denotes that the right in question 
avails against persons generally, and not that the right is a 
right over a thing.] 

Corollary to the definition. 

Duties which correlate with rights in rem are always 
negative, i.e. duties to forbear or abstain. 

Of duties which correlate with rights in personam some 
are negative, but most are positive, i.e, obligations to do or 

perform. 

Instances of Rights in rem. 

1. Ownership or property. 

It is the right to use or deal with some given subject in 
a manner which, though not unlimited, is indefinite. 

All other persons are bound to forbear from acts which 
would prevent the enjoyment or exercise of the right. 

Every positive duty which may regard the right and 
every negative duty which binds exclusively certain persons 
must flow from some right collateral to the right of 
property. 

Ownership therefore is a right residing in a person, over 
or to a person or thing, and availing against other persons 
universally or generally. 

Where the subject of a ^ j'os in rem ’ is apersoM, the party 
invested with the right has B,ju8 in personam also against 
the subject. 

2. Servitus; Servitudes. 

Servitus is a right to use and deal with in a certain 
definite manner a subject owned by another. 
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[In ownership the right of dealing with the subject is larger 
and indefinite.] 

Servitm avails against all mankind, including idle 
owner of the subject, and implies an obligation upon all 
to forbear from every act inconsistent with the exercise of 
the right. 

Any positive duty which is attached to the servitude 
answers to some extraneous and collateral right, and not to 
the jus s&ndtutis. 

Instances of rights m personam. 

1. Bights which arise from contract. 

Rights arising from contracts avail against the parties 
who bind themselves by the contract (and their representa- 
tives), but as against all other persons they have no force 
and eflPect. 

For example.— A. buys a book of B, who contracts to deliver it. 
Instead of so doing he sells it to C. 

A has txjus in personam availing against B : 

1. Before the sale, to enforce specific performance of the promise. 

2. After the sale, to enforce satisfaction for the non-performance of 
the contract. 

If, however, in consequence of B’s promise, the ownership of the 
book is transferred to A, then A has a^e^s in rem availing against the 
world. 

2. Rights of action, with all other rights founded upon 
injuries, are jura in personam, for they answer to obli- 
gations attaching upon the determinate persons who are 
authors of the injury. 

[The expression ‘ aotio in rem * is misleading, as it is a name 
which, being applicable to the violated right, is extended im- 
properly to the remedy.] 

Rights in personam are rights to acts and forbearances, 
and nothing more. A so-called jus ad rem acquirendam, 
or, more fully, jus in personam ad jus in rem acqui/rendum^ 
is a right availing against a determinate person to the ac- 
quisition of a right availing against the world at large ; or, 

P 
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in other words, it is a right to a conveyance on the part 
of the person obliged. 

The same instrument or transaction being at once a 
contract and a conveyance, sometimes leads to confusion, 
e.g, when a so-called contract passes an estate (or right 
in T&m)^ it is so far not a contract, but a conveyance. So 
far as it gives a jtis in 'personam it is a contract. 

Example . — The sale of a specific moveable is in the English 

law a conveyance. 

[Terms applicable to the two great classes of 
rights and obligations : — 

1. Rights availing against persons generally or 
universally may be termed rights in rem. 

2. Rights availing against persons certain and 
determinate — ^rights in personam. 

S. Obligations incumbent upon persons generally 
and universally — offices or duties. 

4. Obligations incumbent upon persons certain 
and determinate would receive the proper name of 
obligations. 

Obligations considered universally would be called 
‘ offices * or ‘ duties. '1 


LECTURE XV. 

/ Bights in rem which are Bights over Persons. 

Of these we may give as examples : — 

1. The right of the father to the custody and education 
of his child. 

2. The right of the guardian to the custody and educa* 
tion of his ward. 

8. The right of the master to the services of the slave 
or servant. 

As against the child, ward, and servant, these rights 
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are rights in personam ; as against the world at large they 
are rights to the exercise of the various rights impliedin the 
relations of father and child, guardian and ward, master 
and servant, without molestation from the rest of the world. 

The person who is the subject of this right ‘ in rem ’ 
occupies an analogous position to that of a thing which is 
the subject of a similar right, for instance, considered as the 
subject of the real right which resides in the parent, the 
child might be styled a thing \ in short, whoever is the 
subject of a right which resides in another person, and 
which avails against a third person or persons, is placed in 
an analogous position to a thing, and in respect of that 
analogy may be termed a ‘ thing* 

This analogical extension of the meaning of the word 
thing is employed — 

1. By the Roman lawyers, who styled the slave con- 
sidered as the subject of a real right residing in the master, 
a thing. 

2. By some modem civilians (Heineccius and others) 
the filiusfamilias considered as the subject of the real 
rights residing in the paterfamilias has been classed with 
things. 


[Common error of supposing that the slave was not con- 
sidered by the Homan jurists as belonging to the class of 
Persons. Considered as bound by duties towards his master 
and others the slave is ranked among physical persons. Con- 
sidered as the subject of the right residing in his master, and 
availing against third persons, he is occasionally deemed a 
* thing,’ but is usually deemed a person rather than a thing, 
and is called * servilis persona.’ 

In no passage of the classical jurists is the filiusfamilias 
styled a thing.] 

Rights in rem without determinate Subjects. 

These are not rights over things or persons, but are 
rights to forbearances only^. 

r 2 
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Examples — 

1. A man’s right or interest in his good name. — 
Persons in general are bound to forbear from such 
imputations as would amount to injuries towards his 
right to his reputation, which is therefore a right in 
rem ; but there is no subject, thing or person, over 
whom it can be said to exist. 

2. A monopoly, a patent right, a franchise. — In all 
these cases there is no subject, person or thing, over 
which the real right can be said to exist. 

3. The right of the heir to the heritage (in Eoman. 
law), or the right availing against the world at large to 
the aggregate of rights forming the heritage, which 
right he could maintain by a real action, i.e, one 
grounded on an injury to a real right, 

4. A right in a status or condition. — A right in a 
status or condition (considered as an aggregate of 
rights and capacities) is also a real right. 

[By the Roman law a right in a status might be asserted 
directly and explicitly by an action expressly for its recovery : 
in the English law (excepting certain actions peculiar to the 
court for divorce and matrimonial causes) no such action can 
be brought, lienee the question of status occupies very little 
of the ground of English law.] 


LECTURE XVI. 

Bights considered Generally. 

1. The nature, essence or properties common to all 
rights. 

Every right is a right in rem or a right in personam. 

Rights in rem reside in a determinate person or persons 
and avail against other persons generally. 

Duties corresponding to rights m rem are negative, i.e» 
are duties to forbear. 
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Consequently all rights in rem reside in determinate 
persons, and are rights to forbearances on the part of per- 
sons generally. 

Rights in personam reside in a determinate person or 
persons, and avail against a person certain or determinate. 
The correlating duties are either to do, or to abstain from 
an act. 

Hence it follows that — 

1. All rights reside in determinate persons. 

2. All rights correspond to duties or obligations in- 
cumbent on other persons. 

3. All rights are rights to acts or forbearances on the 
part of the person or persons bound. 

Rights in the abstract may be thus described : — 

A monarch or sovereign body commands that one or | 
more of his subjects shall do or forbear from acts in respect 
of a certain determinate party. The persons who are to • 
do or forbear are said to be subject to a duty. The person j 
towards whom those acts are to be done or forborne is( 
said to be invested with a right. 

Certain definitions of a ‘ Right * examined. 

1. ‘A right is the security for the enjoyment of a good or 
advantage which one man derives from a duty imposed upon 
amther or others' 

2. It has also been said that rights are powers, powers to 
deal with things and persons. 

Objections — 

(a.) All rights are not powers over things or persons. 
All or most of the rights styled rights in personam are 
merely rights to acts and forbearances. 

And many of the rights styled ^jura in rem * have no 
subject. 

(6.) The party invested with a right is invested with that 
right in consequence of the corresponding duties being im- 
posed upon others, and this duty is enforced by the power 
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of the state, not by that of the person who is invested with 
the right. 

[The definition of right as *faculias faciendi aut non faciendi * 
is open to the same objections as the last.] 

(c.) Right, the capacity of exacting from others acts or 
forbearances. 

Objection. — The means of exacting the act or for- 
bearance, i.e. the sanction enforced by the State, is not ex- 
pressly adverted to. 

Austin’s brief definition. 

‘ A party has a right when another or othefi's are hound or 
obliged by the law to do or forbear towards^ or in regard of 
him' 


LECTURE XVII. 

Duties. 

Having explained those duties which have rights cor- 
responding to them, we now proceed to treat of those 
duties which have no corresponding rights. They aro 
called Absolute duties. 

Every legal duty is imposed by the command of the 
sovereign. It answers to a right when the sovereign 
commands that the acts shall be done to a determinate 
party other than the obliged. 

AR other duties axe absolute. 

A duty is absolute, 

1. When the acts are to be done or forborne towards or 
in respect of the person on whom the duty is imposed, i.e. 
when the duty is self -regarding, 

2. When the acts are to bo done or forborne towards 
persons not determinate^ other than the obliged. 

3. Where the duty imposed is not one towards man, 

4. Where the duty is to be observed tmvards the 
sovereign imposing it. 
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[Self-regarding duties and duties not towards 
man are only properly so called with regard to their 
proximate scope ; considered with reference to their 
more remote purposes they are absolute duties re- 
garding persona generally. 

Example — The duty incumbent on a person not to commit 
suicide is a self-regarding duty in regard of its proximate pur- 
pose, to the end of deterring him from taking his own life ; 
but remotely it is imposed to benefit the community by deterring 
its members generally from suicide.] 

So with relative d uties and their correlating rights, they 
are conferred in numerous instances with the direct aim of 
promoting the public good, and indirectly to the same ex- 
tended purpose. 

Owing to a misconception of the above, the ground of 
distinction between Public and Private Law, according to 
the Roman lawyers, is that Public Law ‘ ad puhlich utilia 
spectat,' Private Law ‘ ad singulorum utilia spectaL* For it 
is clear that as the general interests are the aggregate of 
individual interests, law regarding the former and law 
regarding the latter regard the same subject. 

The true distinction seems to be that Private Law 
regards persons as not bearing political characters, Public 
Law regards them as having political characters. 

Again, Blackstone thus distinguishes — 

Civil injuries and crimes. The former, he says, are 
private wrongs and concern individuals ; 

The latter are public ones, and concern the State. 

But this is untenable. 

All offences affect the community and all offences affect 
individuals. ’ 

Some are not offences against rights^ and are, thereforej 
pursued directly by the sovereign. 

It is in the difference of procedure that the distinctiod 
between civil injuries and crimes lies. 
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An offence pursued by or at the discretion of the injured 
party or bis representative, is a civil injury ; one pursued 
by the sovereign is a crime. 

Examples of the classes of Absolute duties. 

1. Self-regarding duties. — The proximate purpose of 
which is the advantage of the person obliged. 

Examples of violation of these — 

Suicide, drunkenness. 

2. Absolute duties, the proximate purpose of which is 
the advantage of persons indefinitely. 

Example . — The duty of military service in most countries. 

Violations. — Arson (on account of the danger to the public). 

3. Absolute duties, the proximate purpose of which is 
not the advantage of any person or persons. 

Example . — Our duties towards the lower animals. 


LECTURE XVIII. 

Will and Motive. 

Every legal duty is a duty to do or forbear from an 
outward act or acts, and is imposed by a command of the 
sovereign. 

To fulfil the duty is right, non-fulfilment is an iiyury ; 
the evil conditional on non-fulfilment is the sanction 
The nature of legal injuries and sanctions must, therefore, 
be investigated before we can complete the analysis of right 
and duty. And to determine the import of injury and 
sanction we must settle the meaning of the terms Will, 
Motive, Intention, and Negligence. Eor — 

1. The sanction or conditional evil determines the will 
of the person obliged to the act or forbearance. 

2. Acts and forbearances which are the objects of duties 
are the consequences of volition or determination of the 
will. 
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3. Some injuries are intentional, others are conse- 
quences of negligence. Both intention and negligence run 
through the doctrine of injuries or wrongs. And intention 
meets us at every step in every department of jurisprudence. 
But to settle the import of the terms Intention and K’egli- 
gence it is necessary to settle the import of the term Will^ 
for will and intention are inseparably connected, and negli- 
gence implies the absence of a due volition and intention. 

The Wm. 

Certain movements of our bodies follow invariably and 
immediately our wishes or desires for those same move- 
ments. When we speak of the Will or power of willing, 
all that we mean is that we wish the movement, that we 
expect the movement to follow the wish, and that it does 
follow accordingly. 

In the case of all wishes other than those immediately 
followed by the bodily movements wished, the object of the 
wish is attained through a mean or a series of means. 

For example , — I wish that my arm should move, and the 
bodily movement follows the wish. 

I wish to lift up a book ; and I wish certain bodily movements 
which are the mean or instrument for attaining my ultimate end. 

The dominion of the will is limited to some of the 
bodily organs. 

The motion of the heart, for instance, cannot be 
quickened by a wish on my part that it should do so. 

The dominion of the will does not extend to the mind. 

For changes in the state of the mind are not to be 
attained by merely desiring or wishing those changes, 
but are the result of a long series of means beginning 
with desires which are really volitions. 

For erampZe.— Taking up a book to banish an importunate 
thought. 
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The movement of the body to take np the book is willed : 
then follows a series of means by which the ultimate end is 
attained. 

Volitions, then, are such desires as are immediately fol- 
lowed by the bodily movements desired. 

Acts {properly so called) are such bodily movements as 
immediately follow our desire of them. 

[A confusion arises from the term ‘ acts ' being 
employed in an extended sense to mean, — 

^ Acts with certam of their consequences' 

For example , — shoots B. The long train of incidents 
included in that expression are considered as one act ; whereas 
the only one of those incidents which is willed (and conse- 
quently the only act), is the actually raising and firing the 
pistol. The subsequent incidents are consequenceB of the act 
which is willed, and are not willed, but intended. In short, 
acts are willed and consequences intended.] 

Motive and Will. 

A motive is a wish causing or preceding a volition ; a 
wish for something not to be attained by wishing it, but 
which the party believes he shall attain by means of those 
wishes which are called acts of the will. 

Again, motives may precede motives. 

For the desired object which determines the will may 
be desired as a mean to an ulterior purpose, in which case 
the desire of the object which is the ultimate end prompts 
the desire which immediately precedes the volition. 

[The subject of the will has attracted much attention, for 
the business of our lives is carried on by bodily movements, 
which are the objects of volitions ; and also volitions are the 
only desires which consummate themselves.] 
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LECTURE XIX. 

Intention. 

[Thronglioiit this work Austin applios to Will, Volition, and 
Motive, the meanings above given. 

Acts must be taken to include Acts properly so called and 
certain of their con8eq,uences, as it is impossible to discard cur- 
rent forms of speech] 

Acts properly so called are the bodily movements which 
immediately follow our desires of them ; they are followed 
by consequences. 

To desire the act is to will it, to expect the consequences 
is to intend them. 

Will includes intention, ^.e. every act that is willed is 
intended. 

But intention does not imply will, for the consequences 
of an act are never willed though generally intended (some- 
times consequences are not Mended). 

Where an agent intends a consequence, he may either 
wish it or not wish it. 

If he wishes it he may wish it as an end, or as a mean 
to an end. 

Strictly speaking, no external consequence is desired as 
an end, for the ultimate purpose of every volition is 
a feeling or sentiment — pleasure arising directly or in- 
directly. But where the pleasure can only arise from a 
given external consequence, that consequence is styled with 
sufficient accuracy the end of the act or volition. 

Where an intended consequence is wished as an end or 
a mean, motive and intention concur. The consequence in- 
tended is also wished, and the wish of the consequence 
suggests the volition. Hence the frequent confusion of 
motive with intention, as in English law, where murder is 
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always described as committed * of malice aforethought,* 
meaning simply ‘ intentionally.’ 

Examples of the three Tdrieties of intention above de* 
scribed : — 

1. The agent may intend a consequence as an end. 

For instance. — A to appease his mortal liatred of B shoots 
him. 

B’s death is intended as an end. 

The agent' may intend a consequence as a mean. 

2. A shoots B to get his purse. 

B’s death is intended as a mean. The ultimate motive is 
the desire of getting the purse. 

3. The consequence may be intended and not wished for. 

A shoots at B with the intention of killing him. C is 
standing close by and is shot instead of B. 

Here C’s death is intended (inasmuch as its possibility is 
contemplated by A), but it is not desired. 

Porbeaxances are intended and not willed. 

This follows from the nature of volitions. In the case 
of 9k forbearance an act is willed other than the act which is 
abstained from ; and from a knowledge that the act willed 
excludes the act forborne, the agent intends the forbear- 
ance. 

[The subject may be illustrated by the following 
table : — 

Acts improperly so called, Le. acts properly so called 
j together with certain of their consequences. 

Intended. Not intended. 

I 

Willed and Intended and 

intended. not willed 

(Acts properly so I 

called) I 

Desired. Not desired. 


As a mean to 
an end. 


As an end. 
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LECTURE XX. 

Negligence, Heedlessness, and Rashness. 

Omission and forbearance distinguished. 

To forbear is not to do, with an intention of not doing. 
To omit is not to do, without thought of the act not 
done. 

Culpable omissions receive the name of negligence. 
Negligence is distinguished from heedlessness thus : 

Ne gligenc e consists in the omission of an act and the 
violation of a positive duty : the act is omitted because the 
agent does not advert to it. 

H eedlessness consists in the perfo^^mance of an act and 
the violation of a negative dkity : the act is done because the 
agent does not advert to its probable consequences. 

Rashness c onsists in the performance of an act and the 
violation of a positive duty : the act is done because the 
agent does not advert sufficiently to the probable conse- 
quences of the act. 

Example — A fires at a mark chalked on a wood fence. 
He does not sufficiently advert to the chances of wounding some- 
body on the other side. This is example of rashness. 

Rashness, Heedlessness, or Negligence were by the 
Roman jurists, in some cases, considered equivalent to 
dolus y i.e, to intention. 

The meaning of the Roman jurists in assuming that 
these expressions were equivalent, probably amounts to 
this : — In certain cases it is impossible to determine whe- 
ther the agent intended, or whether he was negligent or 
rash. In such cases it is to be presumed (in a civil action) 
that he intended, and his liability adjusted accordingly. 

But a clear line of demarcation can be drawn between 
Intention and Negligence. 
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To intend is to believe that a given act will or may 
follow a certain volition or act ; intention is therefore a 
state of consciousness. 

But negligence and heedlessness imply unconsciousness ; 
in the first case the party does not think of a given act ; in 
the second he does not advert to a given consequence. 

If the agent advert to the act or to the consequence be 
intends. 

If he does not do so, he is heedless, negligent, or rash. 

Bolus. 

Bolus strictly denotes frcmd>. It also by an extension 
of its meaning signifies intention or mtentional wrong : the 
reason probably is that fraud imports intention, and for 
want of a name which would denote intention the Roman 
lawyers expresssd it by the name of a something which 
necessarily implied it. 



As opposed to dolus, culpa imports negligence, heed* 
lessness, or temerity, as well as indirect intention (i.e. 
of consequences intended, but not desired). 

As opposed to negligentia^ culpa is restricted to delicts — 
injuries done through culpa in this sense, ^faciendo semper 
admittantur,' 

Injuries done negligeyitid (when opposed to culpa') in this 
sense comprise all breaches of obligations, and are com- 
mitted ^faciendo aut non faciendo.' 

[The word malice is used of indirect intention in the English 
law in much the same way as dolus in the Roman.] 

Summing up — In Roman Law : — 

Infortunium (absence of dolus and culpa) =unintentionality 
and absence of intention. 

Culpa sine dolo » unadrisedness with heedlessness, or mis* 
advisedness witli rashness. 

Direct intentionality ^ Dolui. 

Oblique intentionality « Culpa. 
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LECTURE XXI. 

Present Intention to do a future Act. 

A present intention to do a future act differs from doing 
an act with a present intention. 

In the latter case the act is willed and done. In the 
former it is neither willed nor done, though it is intended. 
It may be defined to be — 

‘A 'present desire of an object {either as an end or a 
mean) with the present belief by the 'party that he will do 
acts hereafter for the purpose of attaining it' 

It is by this belief that the simple desire of the object is 
distinguished from the intention, 

A present intention to do a future act is also distin- 
guished from a present volition and intention thus : In the 
latter case we presently will and act, expecting a given 
consequence. 

In the former case we neither presently will nor pre- 
sently act, but presently expect or believe that we shall 
will hereafter. 

[Such expressions as ‘resolving* and ‘ determining,’ as applied to 
a present intention to do a future act, simply denote that we desire the 
object intensely, and that we have a correspondingly strong belief’that 
we shall resort to means of attaining it.] 

It is clear that we may presently intend a future for- 
bearance as well as a future act, and all that can be said in 
general of intentions to act in future may be applied with 
but slight modifications of intentions to forbear in future. 

An intended consequence of an intended future act is 
not always desired, for we may intend or expect that the 
act, which wo presently believe that we shall hereafter will, 
may be followed by consequences which we do not desire. 

The execution of every intention to do a future act 
is necessarily postponed to a future time. 
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Such intention is revocable or ambulatory p i.e. the desire 
which is the ground of the intention may cease before the 
intention is carried into execution. 

It may also be matured or not matured. 

When a long series of acts and means is a necessary 
condition to the attainment of the desired end the deter- 
mination of this series is styled ‘ the compassing of the 
desired object.’ 

Attempts. 

When one or more acts have to be done in succession 
before a desired object can be attained, doing any one 
of the acts which precede the last is styled an attempt. 

When a criminal intention is evidenced by an attempt, 
the party is punished in respect of the criminal intention. 

The reason for requiring an attempt is probably the 
danger of a mere confession being admitted. 

Intention considered apart from its relation to injuries. 
In all cases we shall find intention reducible to one of 
two notions : — 

1. A present volition and act with the expectation 
of a consequence ; or — 

2. A present belief on the part of the person in 
question that he will do an act in the future. 

For example. — The ‘ intention of the legislator ’ ex- 
presses either the purpose with which he made the law, 
or the sense which he annexed to his own expressions, 
and that in which he hoped others would understand 
them. In either case we mean that he willed and per- 
formed a given act expecting a given consequence. 

The intention of contracting parties is the sense to be in- 
ferred from the words used, or from the transaction, or both, 
that one party gave and the other received the promise. 

[Paley’s definition. — ‘When the terms of a promise admit 
of more senses than one, the promise is to be performed in that 
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sense in which the promisor apprehended at the time that the 
promisee received it,* would load to this, that a mistaken appre- 
hension by the promisor of the apprehension of the promisee 
would exonerate the promisor.] 

The true rule is the underatandirig of both parties. If 
the understanding of the parties differed materiallj there is 
no consensus, and consequently no contract. And if a 
written instrument contain the terms of the contract, it is 
the only admissible evidence of what those terms were. 

[The sense of the promise, being the meaning which each 
party attaches to the words or the transaction, is a totally dif- 
ferent thing from the intention. Each of the parties does 
a present act expecting a given consequence.] 


LECTURE XXII. 

Sanction. 

Sainction is evil incurred or to be incurred by disobe- 
dience to command. 

Obligation is liability to that evil in the event of dis- 
obedience, and consequently regards the future. 

[If the party has acted or forborne agreeably to the com- 
mand, he has wholly or in part fulfilled the obligation.* 

In positive duties performance extinguishes duty and right. 

In case of negative duties the duty can never be ex- 
tinguished hy fulfilment, though it ceases if the right be 
.extinguished.] 

Sanctions operate upon the desibes of the obliged. 

In the case of positive duties they may be said to act 
upon the will. 

But if the duty be negative — Then the desire of 
avoiding the evil which impends from the law causes the 
agent to forbear^ and this forbearance is intended, but not 
willed ; for the party cither wills an act inconsistent with 

a 
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the act forborne, or remains in a state of inaction which 
excludes it. 

In the case of a positive duty it may be said that we 
are obliged through our wills ; for the force of the obliga- 
tion lies in our desire of avoiding the threatened evil, to 
avoid which we will the act which is commanded. 

An obligation to desire (in the sense in which desire is 
opposed to will) is not possible ; for, although we desire to 
avoid the sanction, we are not necessarily averse from that 
which the law forbids, and vice versa. 

When we desire what the law forbids, or are averse 
from that which the law enjoins, we observe our duty, 
because our aversion to the sanction overcomes the con- 
flicting wish. There is here no conflict of will and desire^ 
as is currently stated, but a conflict of a stronger with 
a weaker desire. And this stronger desire (of avoiding 
the sanction) does not extinguish, though it masters and 
controls, the sinister desire ; except that in the way of asso- 
ciation, through the thought of the act or forbearance which 
constitutes the breach of duty being constantly associated 
with the thought of the sanction or evil, and through the 
desire of avoiding this evil being stronger than the desire of 
the consequences following the given act or forbearance, we 
look upon the act or forbearance as a source of probable 
evil, and thus regard it with aversion. So the stronger 
desire of avoiding the sanction extinguishes the weaker 
one for the consequences of the act. 

When the fear of the evils impending from the law has 
extinguished the desires which urge to breach of duty, the 
man is just ; in other words, when he loves justice for itself, 
and not because he fears the sanctions which impend from 
the law, he iBjtist, 

[This is not the only source of such a benevolent disposition, 
for love of justice is also partly generated by considerations of 
the utility of justice and by the love of general utility felt 
by all more or less strongly.] 
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When a man’s desires habitually accord with his duties 
we say he is just. 

When they are habitually adverse we say that his mind 
is disposed to injustice. 

[N.B. — We often speak of a deliberate intention to do a 
criminal act as * a depraved will ; ’ but it is manifest that bad- 
ness or goodness cannot be ajOirmed of the will at all.] 


LECTURE XXIII. 

Physical Compulsion distinguished from Sanction. 

The compulsion implied in duty and obligation is hate 
and fear of an evil which we may avoid by desiring to ful- 
fil a something which we can fulfil if we wish. 

All other compulsion or restraint may be termed 

Physical. 

For example , — A man is imprisoned in a cell from 
which he could escape if he tried, but is deterred by 
fear of the probable evil if he succeeded. In this case 
the man is obliged to stay in the cell. 

But if a man is imprisoned in a cell, of which the 
door is locked, physical restraint is applied to his body. 
Whether he will escape or not depends not upon his 
desires. 

Physical compulsion may apply to the mind as well as 
the body. 

[We have seen that the dominion of the will does not 
extend to the mind.] 

For a change in the mind may be wrought or prevented 
whether we desire the change or not, e.g, the change of 
mind produced by evidence which leads a person to admit 
a conclusion though he does not wish to admit it. 

[We cannot be obliged to suffer or not to suffer. The only 

Q 2 
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possible objects of duties and obligations are acts and forbear- 
ances, which do depend upon our desires, and by which we may 
induce or avert suffering. Suffering is the ultimate sanction ; 
but we cannot be obliged to suffer, for that would postulate our 
being obliged to something which does not depend on our 
desires.] 


LECTURE XXIV. 

Guilt, Imputability. 

The import of these terms must be considered before 
we can estimate fully the nature of Injury or Wrong*. 

Certain forbearances, omissions, and acts are wrongs 
or injuries ; aud their authors are violators of duties and 
obligations. The parties forbearing, omitting, or acting 
are guilty, and their plight is styled guilt or imputability. 

Negligence (the omission of a given act through not 
adverting to it), Heedlessness (the performance of an act 
through not adverting to its probable consequences), and 
Rashness (the performance of an act through insufficient 
advertence to it), are severally essential component parts 
of injury or wrong (as is also Intention, of which hereafter). 
But action, forbearance, or omission is also a necessary 
ingredient. Intention (in the sense of present intention), 
negligence, heedlessness, or rashness, is not in itself wrong ; 
but in order to place the agent in the position of imputa- 
bility the intention, rashness, or negligence must be referred 
to some act, forbearance, or omission of which it was the 
cause. 

[With regard to present intention to do an act in the future, 
it is possible that mere consciousness might be treated as 
a wrong. We might be obliged to forbear from such intentions 
as are settled, deliberate, or constantly recurring. The fear of 
punishment might prevent such frequent recurrence, and the 
pernicious act to which the intentions when recurring fre- 
quently would lead.] 
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Eestriction of Guilt or Culpa to Intention, Heed- 
lessness, &c., as the cause of Action, Forbearance, 
Omission, &c 

An opinion prevails among German jurists that to con- 
stitute guilt the will of the party must have been in such a 
predicament that the criminal fact may be imputed, i,e. that 
the criminal fact may be imputed as effect to the state of 
his mind as cause. 

In other words, Culpa BEnotes the state of the party’s 
mind, although it GONuotes the positive or negative conse- 
quences of the state of his mind. 

‘ Injury ’ and ‘ Guilt ’ are merely the contradictory of 
‘ Obligation * and ‘ Duty.’ 

Parties are obliged to do or forbear with various modi- 
fications. 

If they are obliged to do they are bound not to omit 
the act negligently or intentionally. 

If they are obliged to forbear they are bound not to do 
the act negligently or rashly. 

So, if a person omit an act negligently or intentionally, 
he breaks a positive duty. 

And if he does an act negligently he breaks a negative one. 

An injury is, therefore, the contradictory of that which 
the law imposing the duty enjoins or forbids. 

Meaning of the phrase Corpus delicti. 

Corpus delicti is a collective name for the sum or aggre- 
gate of the various ingredients which make a given fact a 
breach of a given law. 

Thus, an attempt may be distinguished from consum- 
mation of a criminal purpose. For want of tha conse- 
quence there is no t th e corpus of the principal delict . But 
the inteniion, coupled with an act tending to the conse- 
quence, constitutes the corpus of the secondary delict 
styled an attempt. ' * ' 



66 


ANALYSIS OF AUSTIN’S JUBISPRUDENCE. 


LECTURE XXV. 

Intention or inadvertence is of the essence of Injury. 

[This was assumed at p. 84.] 

There can be no breach of duty unless the sanction were 
capable of operating as a motive to the fulfilment of the 
duty ; and the sanction operates upon the obliged in a two- 
fold manner, 

1. By counteracting the motives or desires prompt- 
ing to a breach of duty. 

2. By tending to excite the attention which the 
fulfilment of the duty requires. 

And unless the party knew or might have known 
that he was violating the duty, the sanction could not 
operate at the moment of the wrong. 

I Therefore, Injury supposes unlawful intention or 
unlawful inadvertence (i,e, negligence, heedlessness, 
' or rashness). 

Anomalous exception in English Law. 

It frequently happens that in cases of obligation, arising 
directly from contract, when time for performance is not 
determined by the contract, performance is due so soon as 
the obligee desire it. 

For example . — If I buy goods I am bound from the 
moment of delivery to pay the price to the seller. In 
this case and similar ones it is impossible that the obli- 
gation should be broken through inattention or inad- 
vertence, until the obligee desire performance, and the 
obligor be informed of the desire. 

According to the rule in the Common Law Courts, the 
creditor may sue the debtor as for a hreaeli of obligation at 
once, without a previous demand. 
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This is justified by the argument that an action is in it- 
self a demand. 

This argument is opposed to the view that a right of 
action is founded on an injury, that unlawful intention or 
injury is of the essence of injury, and that in cases such as 
the one under consideration there is no room for unlawful 
intention till the creditor desire performance and the 
debtor be apprised of the desire. 

The principle applied to the possession of res aliena. 
If the possession bo maid fide it is itself a wrong, and the 
obligation is ex delicto. 

If the possession be hond fide it is not a wrong ; the 
obligation being quasi ex contractu. But on notice given by 
the person entitled, further possession becomes either a 
breach of the quasi contract or a violation of the jus i/n rem 
residing in the person entitled. 

The Homan Law consistently maintains the principle 
that intention is of the essence of Injury. 

In all cases the institution of an action must be pre- 
ceded by notice to the debtor, provided he can be found. 

The non-performance of an obligation is in Homan Law 
styled ^mora' for the debtor delays performance. The 
predicament in which the debtor is placed in consequence 
of his non-performance is also called mora. 

For example . — A bailee is in mora if he refuse to return a 
bailment on demand, and is liable for accidental damage. 

Speaking generally, if no time be fixed for performance, 
the debtor is in mord only after demand by the creditor. 
But if a particular time be fixed for performance, the 
debtor by non-performance becomes in mord, without de- 
mand by the creditor. The rule in Homan Law is ‘ Dies 
interjpellat pro liomine' 

[Breach of contract is no exception to the principle. For 
though in our law we distinguish actions ex contractu from 
actions ex delicto, yet the former are founded on injury as much 
as the latter.] 
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Kecapitnlation. 

Unlawful intention or unlawful inadvertence is therefore 
of the essence of injury, because the sanction could not 
have operated upon the party as a motive to tbe fulBlment 
of the duty unless he had been conscious that he was 
violating the duty, or unless be would have been conscious 
of it if he had attended as he ought. 

Grounds of Exemption from Liability, 

These are mostly reducible to the same principle, i.e, 
that the party is clear of liability because — 

1. He is clear of intention or inadvertence, or 

2. He is presumed to be clear of intention or inadver- 
tence. 

^ i. Casus or Accident. 

Ho one is liable for a mischief resulting from accident, 
t.e. from some event (other than an act of his own), which he 
was unable to foresee or, foreseeing, was unable to prevent. 

But by virtue of an obligation arising aliunde he may be 
liable (though he is not liable as for an injury or wrong in 
respect of the accidental mischief). 

For example , — A makes a ‘ depositum ' with B. The sub- 
ject of the deposit is destroyed accidentally. B is not liable as 
for an injury ; but if by another contract B has agreed to keep 
the deposit safely, then he is answerable on the contract. 

ii. Ignorance or Error. 

Ignorance of fact is another ground of exemption. 

Though the proximate ground is ignorance or error, the 
ultimate ground is the absence of unlawful intention or in- 
advertence. 

[For if the ignorance could have been removed by due at- 
tention or advertence, the act is imputable to negligence, heed- 
lessness, or temerity.] 

For example . — If intending to kill a burglar who has 
broken into my house I strike and kill (in the dark) my own 
servant, the mischief is attributable to inevitable error. 
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' Ignorance of Law. 

For an obligation to be effectual — 

1. The party must know the law imposing the obli- 
gation to which the sanction is annexed, 

2. The party must know (or must be in such a position 
that with due advertence he might know) that the given act 
would amount to a breach of the obligation. 

Unless these conditions concur, the sanction cannot 
operate upon his desires. 

Ignorance of fact is therefore in every system of Law 
a ground of exemption. 

Ignorance of Law is generally not a ground of ex- 
emption. 

The reason given in the Pandects is — 

That ignorance with regard to fact is often inevitable ; 
that is to say, no attention or advertence could prevent it. 
But ignorance of law excuses none, for the law both can be 
and ought to be knowable. 

[Answer to this — 

That it mistakes what is for what ought to be. 

No actual system is so knowable.] 

Blackstone follows in the same line, urging that every 
one may know the law and is hound to know it. 

This asserting that ignorance should not excuse heca/use 
the party is hound to know is to adduce the rule as a reason 
for itself. 

The true argument in favour of the general rule seems 
to be that if ignorance of law were admitted as a ground of 
exemption, the Courts would be occupied with questions 
impossible of solution, as to whether the party was 
ignorant of the law at the time of the wrong done, and, 
assuming his ignorance, whether it was inevitable. 

The admission of ignorance of fact as a ground of ex- 
emption is not attended with these disadvantages, for the in- 
quiry is limited to a given incident. 
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In onr own law the rnle holds almost nniversally. In 
the Roman Law there are certain classes of persons ‘ quibus 
jjermissum est jus ignorare^' e.g, women, children under age, 
and soldiers. The reason is that it is presumed that their 
information does not extend to a knowledge of law. 

[But even these classes of persons cannot allege with effect 
their ignorance of those parts of the law which are founded on 
the jus gentium. 

This corresponds to our division of malum in se and malum 
prohibitum.] 

The objection to ex post facto laws is consonant with the 
general principle that intention is of the essence of injury. 
The law not being in existence at the time of the injury 
being done, there could have been no sanction to operate as 
a motive to obedience, there being nothing to obey. 

There could, therefore, be no injury, because no in- 
tention to break a law. 


LECTURE XXYI. 

[Digression on presumptions of Law. 

Presumptions are of two classes, Presumptiones hominis 
and presumptiones juris : the latter may be subdivided into 
presumptiones juris and presumptiones juris et de jure, 

Presumptiones hominis, or presumptions simply so 
called, are drawn from facts of which the law has left the 
probative force to the discretion of the judge. 

A presumptio hominis is not necessarily conclusive even 
if no proof to the contrary be adduced. 

Presumptiones juris are inferences drawn in pursuance 
of the preappointment of the law. Proof to the contrary 
is admissible in these cases, but tiU it is adduced the pre- 
sumption holds good. 
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Presumptiones juris et de jure.— In tliose the law pre- 
determines the probative force of the fact, and also forbids 
the admission of counter evidence.] 

iii. Infancy and Insanity. 

An infant or an insane person is exempted from liability 
because it is a presumptio juris that he is not doli capax, or 
capable of consciousness that his conduct conflicts with 
the law. This capacity may be established by appropriate 
evidence. 

In the case of an infant less than seven years old the 
inference of incapacity is Si presumptio juris et dejure. 

This is not inconsistent with the statement, that ignor- 
ance of the law is not (per se) a ground of exemption, for in 
the above cases ignorance of law is only considered as one 
of the grounds of exemption in company with others from 
vv^hich it cannot be severed. 

iv. Drunkenness. 

In the Roman Law drunkenness (unless it was the con- 
sequence of an unlawful intention) was a ground of 
exemption, even in the case of a delict. Drunkenness is 
assumed to be similar to infancy and insanity, according to 
this view. 

In English Law drunkenness is no exemption. 

V. Sudden and Furious Anger. 

In English Law this is never a ground of exemption. 

In Roman Law it is admitted if it be such as to exclude 
all consciousness of the lawfulness of the act, in the same 
way as drunkenness and insanity. 

When the party is answerable for deeds done in furious 
anger it is in respect of his having neglected that self-dis- 
cipline which would have prevented such anger. 



92 


ANALYSIS OF AUSTIN’S JURISPKUDENCB. 


[The case of imjperitia or want of skill is treated in the same way.] 

[The distinction between delicts and quasi-delicts of the 
Koman Law seems to he illogical. 

For example . — The imperitia of a physician is a delict. 

That of a judge, a quasi-delict. 

But the ground of liability is in both cases the same, the 
taking upon himself by the injuring party of functions he was 
not qualified to exercise. And the right violated being in each 
case one in rem, they are both delicts.] 

Grounds of exemption not depending on the foregoing 
principle. 

The party is exempted in some cases in which the sanc- 
tion might act on his desires, but in which the fact does 
not depend on his desires. 

"For example — 

1. In case of physical restraint : 

The agent may be conscious of the obligation, but the 
sanction would not be effectual if applied, because the 
agent could not perform the obligation. 

2. In case of extreme terror : 

The agent is urged to a breach of the duty by a motive 
stronger than any sanction ; and as the sanction would be 
inoperatii'e, its infliction would be unadvisable. 

[The above cases are rather instances in which the notion 
of obligation is wanting, because the sanction could not be 
operative.] 


LECTURE XXVII. 

Sanctions. 

Sanctions may be divided into two classes 

1. Those which are enforced at the discretion of the 
injured party, or of his representative, t.e. Civil or Private 
Sanctions. 

2. Those which are enforced at the discretion of the 



SANCTIONS. 93 

sovereign or state, as exercised according to law, i.e. Cri- 
minal or Public Sanctions. 

By some it is urged that the object of criminal sanctions 
is the prevention of wrongs, 

That of civil, the redress of wrongs. 

But the remote and paramount end of a civil sanction, 
as well as that of the criminal one, is the •prevention of 
wrongs. 

And further, actions, such as the^oman penal actions, 
are sometimes given to punish the wrong doer as well as to 
give redress to the injured party. 

It is also held that the prevention of future injuries is 
the sole end of a criminal proceeding, and that the preven. 
tion of injuries and the redress of the injured party is the 
object of civil proceedings. 

But this will not hold, for in those civil actions which 
are called penal the action is given for the mere purpose of 
punishing the wrong door. 

Laws are sometimes sanctioned by nullities : 

For example . — The legislature annexes rights to ceriain 
transactions on certain conditions — to contracts, for in- 
stance : If the conditions be not observed the transaction 
is void or voidable. 

Some sanctions are vicarious, — they only act on us 
though sympathy. 

For example . — Forfeiture for treason, which punished 
the children for the fault of the father. 

Various meanings of the word Sanction : 

1. In the sense used above — a conditional evil annexed 
to a law to produce obedience to that law. 

2. Blaokstone limits it to punishment under a criminal 
proceeding, and the Roman lawyers applied it to the clause 
in a penal law declaring the punishment. 

3. It also is used as equivalent to ‘ confirmation by legal 
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authority* as when we say that a bill is sanctioned by 
Parliament. 

4. In the Digest, ‘ sanction’ is used of the law or the bbdy 
of law collectively ; if in beginning of digest, Toiam sanc^ 
iiouem Eomanam — all the Law of Rome. 


End of Part 1. 


Part I. consisted of definitions of leading terms : in 
Part n. we proceed to consider Law with reference to its 
Sources and to the Modes in which it begins and ends. 



95 


PART n— LAW m RELATION TO ITS SOURCES AND 
TO THE MODES IN WHICH IT BEGINS AND ENDS. 


LECTURE XXVIII. 

Meaning of the phrase < Sonrces of the Law.’ 

1. In one of its senses the source of a law is its direct 
or immediate author. 

[If the immediate author be the sovereign, the metaphor is pro- 
perly used ; if a subordinate, the phrase is improperly used, but may 
be retained for convenience.] 

2. It also means the original or earliest extant menu, 
ments or documents from which the body of the law may 
be known or conjectured. 

[More properly the phrase viewed in this light means — 
‘ Sources of the "knowledge conversant about lawsy' ^ fontes 
e guibus juris noiitia hauritur,^'] 

For example . — In Roman law the extracts from the classical 
jurists contained in Justinian’s code. 

In English law, the statutes and law reports. 

Law considered with reference to its sonrces is usually 
distinguished into Law Written and Unwritten. 

According to the Modern Civilians — 

Written Law is made immediately and directly by the 
supreme legislature. 
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Unwritten Law is not so made, but owes its validity to 
the authority of the supreme power. 

This may be called the judicial meaning of the phrases. 
According to the Roman Lawyers — 

Written Law was that which was committed to writing 
at Ihe outset. 

Unwritten Law was law not so committed to writing. 
This may be called the grammatical meaning of the 
phrase. 

Though the phrases written and unwritten law give 
rise to misapprehension, yet in the judicial sense they 
embody an important distinction of laws into — 

1. Those made directly and immediately by the 
supreme legislature ; and 

2. Those not so made, but deriving their validity from 
the sovereign. 

Of the first class we may take as examples — 

1. Our own Acts of Parliament, made directly by the 
sovereign parliament. 

2. The ordinances made by the ^tats Generaux in 
France while they subsisted, and by the kings afterwards. 

3. The leges, plebiscita, and senatus consulta of the 
Romans (in libera republicd). 

During the Commonwealth the supreme legislative 
power resided in the Roman people (senate andpZe&s). 
When this power was exercised by the whole populus 
assembled in curies or centuries the enactments were 
called ‘ leges,* 

When exercised by the plehs with the concurrence of 
the senate, plebiscita. 

When exercised by the senate with the concurrence 
of the plebs (as signified by the tribunes of the pleba) 
senatus consulta, 

4. The constitutions of the Roman Emperors. — After 
the destruction of the Commonwealth the legislative 
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power was long exercised in constitutional forms, and the 
emperor was in theory merely ^jprmceps senatus.' After 
the accession of Hadrian, however, the emperors openly 
legislated as monarchs and autocrators. 

These imperial constitutions were called principum 
placitay and were either General or Special. 

General constitutions (edicta^ leges edictales, epistolce 
generates) established a law or rule of a universal or general 
character, and not regarding specifically a single person 
or case. 

Special constitutions regarded specifically single persons 
or cases. They were of various characters. 

a. The extraordinary Mandate, or an order ad- 
• dressed to a civil or military officer to regulate his 
conduct generally, or in some specific case. 

/3. The Privilegia imposed on some single person 
an anomalous or irregular punishment, and were 
then called * odiotis,* 

Or conferred on some single person an anomalous 
or irregular right, and were then called ^favourable.' 

A patent right granted by Parliament would in our law 
illustrate the latter, and an act of attainder, the former class of 
Privilegia. 

y. Decreta aud rescripta. — 

These were made by the emperors in their capacity 
of sovereign judges. 

A decrete was an order on regulai; appeal from a 
lower tribunal. 

A rescript was an order preceding the judgment 
in a lower tribunal, directing the judge how to decide 
the case. 


H 



98 ANALYSIS OF AUSTIN’S JUKISPKUDBNCE. 

Examples of laws not made directly and immediately 
by the sovereign legislature, but deriving their authority 
therefrom. 

1. Laws made by subordinate legislatures in the direct 
or legislative manner. 

For example , — 

(a) Acts of the Governor- General of India in 
Council, issued under authority of Parliament (the 
right to legislate for India being expressly reserved 
by Parliament). 

[Canada possesses (by grant of the British Parliament) full 
powers of legislation, subject to the veto of the Queen in 
Council. The British Parliament, accordingly, is not sovereign 
in Canada.] 

2. By-Laws made by corporate bodies. 

These are made by the various bodies, but owe their 
validity to the authority of the sovereign. 

For example, — The Board of Trade Regulations and Schemes 
of Charity Commissioners. 

3. Laws made in the way of direct legislation by 
courts of justice. 

These are made by the courts or by persons holding judi- 
cial offices not in their judicial capacities, but by a power of 
proper legislation conferred on them by the supreme legis- 
lature. 

For example , — 

(a) The Bnles of Practice laid down by our Courts of Law. 

(/3) The arrets reglementaires of the French parlementB 
■which were in the nature of general statutes. 

(7) The edicts of the Roman preetors forming the body of 
law called the Jus praetorium. They were general laws made 
and published in the way of direct legislation by virtue of a 
power at first assumed by the prsetors, and afterwards confirmed 
to them by the supreme legislature. 

4. Laws made in the way of judicial decisions by sub- 
ordinate tribunals. 

[For laws, as has been observed Already, are occasionally 
made in this way by the sovereign himself, e.g, the rescripta 
nf tbft "Roman emnerors.l 
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[Laws originating in customs and in the opinions of jurists 
are not distinguishable from other laws in respect of their 
source, for they derive their effect as law, not from the jurists, 
but from the judge or legislator, who interposes his authority 
to them.] 

5. Autonomic Laws. 

These are laws establishied by private persons, to wliicb 
the legislature lends its sanction. 

For example . — A father or guardian may prescribe to his 
child or wrard certain conduct which the Courts of Justice will 
compel him to follow. 


LECTURE XXIX. 

The distinction between written and unwritten law (in 
the judicial sense) is also denoted by the opposed expres- 
sions — 

Fromulged and unpromulged. 

Law made by the supreme legislature is said to bo 
promnlged, and law emanating from a subordinate source 
is said to be unpromulged. 

[For the purpose of this distinction we must understand the 
word promulged to mean * published for the information of the 
persons bound by the law,* and, if there is only one person or a 
few persons so bound, this promulgation is taken to be suffi- 
cient to answer the purpose for which promulgation is necessary.] 

But the words do not accurately represent the dis- 
tinction. 

For, firstly — 

Laws established immediately by sovereign authors 
are not necessarily promnlged. 

fAs a matter of fact, the general or edictal constitutions of 
the Roman emperors were not binding till they were published. 

H 2 



100 


ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


Hence, probably, the application of the term ‘promulged’ to 
such laws as proceed immediately from sovereign authors.] 

The rescripts of the emperors and others of their special 
constitutions were exclusively addressed to the persons 
whom they specifically regarded. Tet they were set imme- 
diately by their sovereign authors. 

In England an Act of Parliament becomes obligatory 
from the moment it has received the royal assent, and no 
promulgation is requisite, as it is a presumption juris et de 
jure that it is known to the subjects. 

Blackstone’s reason for this is, ‘ that every man in Eng- 
land is, in judgment of law, party to the making of an Act 
of Parliament, being present thereat by his representati/ves,* 

Secondly — 

Law may he generally published, though emanating 
from a subordinate source. 

For example, — The law or equity of the preetors, which 
was published for the guidance of all whom it might concern. 

The distinction between Written and Unwritten Law 
in the Grammatical sense. 

According to the distinction, taken in this sense, laws 
are styled written or unwritten with regard to the dif- 
ference in the mode of their origin, and not with regard to 
a difference in their source. 

Any law which, by the authority of its immediate 
maker, is written at the time of its origin is styled Written 
Law. 

Any law not so written is styled Unwritten Law. This 
was the only distinction between written and unwiitten 
law recognised by the Roman lawyers. 

Eor example, — The praetorian edicts and the responsa 
prudentivm (as well as lex, plebiscita, senatus consulta, and 
principum pladta) are styled jus scripium by Justinian 
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(Jnut. i. 2, 3). But tlie praetorian edicts are clearly 
unwritten law in the juridical sense of the term. 

Customary law is, according to Justinian, non scrips 
turn ; for, assuming that it exists consenm utentium^ it must 
onginate sine scrvpto. 

Law made by subordinate tribunals, or through judicial 
decisions, may belong to either class {sensu grammaticd) ; if 
committed to writing in the first instance it would be 
written law, if not, unwritten. 

The distinction between written and unwritten law, 
sensu grammaticOy corresponds with the meaning of the 
phrases in French law, ^Pays de droit ecrit^ and ‘ Pays de 
coutvmeSy the former being the country where the Roman 
law (which was written law in the grammatical, but not 
the juridical sense, not being established by the direct con- 
sent of the sovereign) prevailed. It was written law, 
sensu grammaticOy inasmuch as it existed in writing before 
it was adopted by the French courts. 

Hale and Blackstone adopted the juridical sense of the 
distinction between written and unwritten law. But the 
latter seems to confound the two meanings when he speaks 
of unwritten law thus : ^ I style these parts of our law leges 
non scriptse, because their original institution and authority 
are not set down in writing.’ 

The terms proper to the English law are not written 
unwritten, but Statute and Common Law, a division which 
excludes law made in the direct mode by subordinate 
legislation. 

Distinction between Law established directly (i.e. by 
the legislature) and Law established obliquely (i.e. by 
judicial decisions). 

(This distinction depends on the modes in which laws 
originate and not on their sources.) 

Whether established directly or obliquely, a law may 
emanate from the sovereign or from a subordinate source. 
“^VTien a law is established directly the object is the estab« 
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lishment of a law or rnle ; wlien indirectly, the decision of 
a specific point or case. 

At an early period of a nation’s history we generally 
find the legislative and judicial functions in the hands of 
the same person or body ; in onr own country the two 
functions have become more widely separated than in any 
other. 

The two classes of law above considered will respec- 
tively be styled ‘ Law made directly ’ and ‘ Law introduced 
a7id obtaining obliquely^' or ‘ Laiv established in the way of 
judicial legislation' 

[The term Jndge-made Law, as used by Bentham, of part 
of this latter class, will be rejected as tending to confound the 
sources with the modes of the origin of law.] 


LECTURE XXX. 

Certain supposed Sources of Law examined. 

Every positive law is established either immediately by 
the monarch or sovereign body exercising judicial or legis- 
lative functions, or by subject individuals or bodies exer- 
cising delegated powers of judicial or direct legislation. 

But it is by some writers supposed that there are 
positive laws which exist as such independently of a 
sovereign authority. 

The first of these kinds of law is — 

I. Customary Law. 

Customary laws may be divided into two classes : — 

1. Those styled notorious, which are enforced hy the 
tribunals without of their existence. 
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2. Tliose needing jproof before enforcement by tbe 
tribunals. 

This division does not agree with the division of laws 
into General and Farticnlar (General as prevailing through- 
out the country ; Particnlar as prevailing only in portions 
of it). General customary laws are of the class termed 
‘ notoriom^' but of particular customary laws some do not 
need proof {e.g, the custom of Gavelkind) and others do. 

The civil and canon laws as obtaining in England are 
ranked by Blackstone and Hale with particular customary 
laws. They would more accurately be styled ^singular* (in 
the sense of the Roman jurists), as not possessing harmony 
or consistency with the rest of our system. But they are 
undoubtedly portions of the general law of the land. 

We will first take the class of Notorious Customary 
Laws, or General Customary Laws, together with such Par- 
ticular Customary Laws as are enforced by the tribunals 
without proof of their existence. 

1. A customary or moral rule may become a legal 
rule through adoption by the sovereign or subordinate 
legislature, in which case it is styled Statute Law; or 

2. It may be taken as the ground of a judicial deci- 
sion to serve as a precedent, in which case it is called 
Judiciary Law. 

[Custom, which is the cause of the moral rule, is by a con- 
fusion of terms, as exemplified in the meaning often attached 
to customary law, supposed to be the source of the positive law 
founded on it.] 

According to either of the above suppositions the 
source of the legal rule is the legislator or judge, as the 
case may be ; though when clothed in the judicial mode 
with the legal sanction the law is commonly called ‘ Cus- 
tomary Law,’ notwithstanding that it owes its existence as 
law, like every other law, to the sanction of sovereign 
authority. 
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A current Hypothesis regarding the Source of 
Customary Law refuted. 

It has been held by many inrists that all the judiciary 
law administered by the Common Law courts is customary 
law, and exists by force of immemorial usage as positive law. 
Answers to this argument : — 

1. All the customs immemorially current in the 
nation are not legally binding, which they would be if 
the positive laws founded on some of them obtained by 
force of immemorial usage. 

2. Supposing that customary law existed as positive 
law consensu utentium, it could not be abolished except 
with the consent of its imaginary founders. But positive, 
as founded on customary, law is often abolished by 
Parliament. 

3. According to the hypothesis, customary laws are 
transmuted into positive laws when their existence as 
such is declared by decisions of the Common Law courts. 

But if they existed as positive laws because the people 
had observed them as customary rules, these declaratio;as 
and decisions would not be necessary. As a matter of 
fact, much of the judiciary law administered in the 
Common Law courts is not founded on immemorial 
usage — ^Mercantile law, for instance. 

4. The hypothesis in question seems to disregard the 
judiciary law administered by other tribunals than the 
Common Law courts. 

The origin of the theory, that customary law obtains as 
positive law, ‘ consensu utentium,* probably lies in the pas- 
sage of Julian (Digest, i. 3, 32) : ‘ Inveterata consuePudo pro 
lege non immerito custoditm, Bt hoc est jus quod dicitur 
moribus constitutum. Nam quum ipsos leges nulld alid ex 
causd nos teneant quam quod judicio populi receptee sunt 
merito et ea quee sine ullo scripto populus prohavit tenehunt 
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omnes, Nam quid interest populus suffragio voluntatem 
suam declaret an rebus ipsis etfactis?' 

Objections to the passage : — 

1. It confounds an act of the people in its sovereign 
capacity with the acts of its several members. 

2. The position would be plausible if the people were 
really sovereign, but under an oligarchy or monarchy it 
appears absurd that the laws formally established by the 
virtual monarch and the customs observed by the 
governed should be referred to the same source. 

Blackstone says, in commenting on the passage above 
quoted, ‘ It is one of the characteristic marhs of Nnglish 
liberty that our common law depends upon custom which 
carries this infernal evidence of freedom along with it, 
that it was probably introduced by the voluntary consent 
of the people* 

But customary law exists as positive law on establish- 
ment by the sovereign. If the people have no share in the 
sovereignty they can have no part in the introduction of 
positive law. 

And under oligarchies and monarchies much of the 
prevailing law is customary, so that it cannot be a mark of 
freedom, a term which means, if anything, that the govern- 
ment is purely or partially popular. 

Blackstone may have meant that the customs on which 
the law is produced are necessarily introduced by the con- 
sent of the people, or are necessarily consonant with 
their interests and wishes. 

If the people are enlightened and strong this position 
might be tenable. 

If they be ignorant and weak, custom as well as law 
will commonly be against them. 

For instance, the slavish condition of the lower classes 
in the Middle Ages was due to custom, and law framed 
upon it. The body of the people in many European 
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countries have been relieved by direct legislation from the 
evils with which they were before burdened. 

II. The second class of laws supposed to exist as 
positive laws independently of a sovereign authority 
consists of : — 

‘ Jus prudentibus compositum,’ or law constructed by 
private jurisconsults respected for their knowledge and 
judgment. 

It will appear by reasoning similar to that in the case of 
customary law that the opinions of these jurists may be 
causes, but cannot be sources of law. Their opinions 
derive their effect as law from the interposed authority of 
the judge or legislator. 

[According to a story in the Digest the tribunals in the 
reign of Augustus were instructed to take the law in certain 
doubtful cases from the dicta of certain jurisconsults who 
were named. If so, these were judges of the law, and not 
merely private individuals.] 

In our own law the authority of the prudentes, or, as 
we should call them, the text-writers, is sunk, and the 
decisions really framed on their opinions are considered 
declarations of law established by immemorial custom. 

III. The third class of these Laws consists of Law 
Natural or XTuiversal. 

The Divine being or nature is not a source of law in 
the strict sense. Law fashioned on a Divine or natural 
original exists as law by the establishment of the human 
sovereign. 

The Divine being or nature is the remote cause, and 
not the source of such law. 

The extension of the term * source ’ to include eveiy 
* remote cause ’ leads to endless confusion. Thus ‘ Jus quod 
natmra inter omnes howmes constituity ^ Jus morihus con^ 
stitutumy ‘ Jus prudentibus compositurriy derive their names 
from their remote causey and not from their source. 
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Again, in onr own legislation we see a similar result, 
as when an Act of Parliament is associated with the name 
of its remote cause ; for instance, * Lord Campbell’s Act,* 
the source of any such Act being the supreme government. 


LECTURE XXXI. 

Jus Gentium. 

(1.) The Jus Gentium as conceived by the Early 
Roman Jurists. 

1. According to the Roman law members of indepen- 
dent nations not in alliance with the Roman people had 
no rights as against Romans, or against other aliens. 

A member of a state in alliance with Rome only enjoyed 
such rights as were conferred by the provisions of the 
alliance. 

[It is probable that aliens were protected from actual 
violence and spoliation while residing in Koman territory ; with 
this exception the above proposition is probably true.] 

(2.) Aliens, members of conquered nations, were not 
admitted to the rights of Roman citizens, nor were they 
stripped of all rights. 

Generally speaking, they retained their own govern- 
ment and laws, so far as was consistent with a state of 
subjection to Rome. It is laid down in the Digest that 
the law peculiar to each particular region shall, if possible, 
be applied, and, in default of this, the law of Rome. 

Hence arose this difficulty. By what law could rights 
of members of subject communities against Romans, or 
against the members of another subject community, be 
enforced. 

To meet this difficulty the FroBior peregrinvs was ap- 
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pointed to administer justice in Italy between Romans and 
members of Italian states, and between members of any of 
those states and members of any other. 

[This praetor was styled peregrimiB because his jurisdiction 
was exercised more frequently in questions between foreigners 
than in those between Romans and foreigners. The old-estab- 
lished praetor was now called urbanus, in contradistinction to 
the other.] 

A body of subsidiary law applicable to the questions 
that came before the new prsetor was gradually established 
by his successive Edicts, founded on a comparison of the 
various systems or bodies of law which came under his 
cognisance. 

The body of law thus formed acquired the name of the 
^ Jus Gentium* 

The term originated either in the fact that this body of 
law was jus omnium gentium^ as opposed to the law of a 
particular state, viz. Rome. 

Or it may have meant law conversant about foreigners 
(gentes being used in opposition to cives, a distinction 
similar to that of ''EXXiyi cg koX /Bap/^apot, ^ Jews and Oen* 
tiles*) 

The jus gentium of the preetor peregrinus was extended 
by the Roman governors in the various outlying provinces, 
and it naturally was nearly uniform throughout the Roman 
world, as all its immediate authors were representatives 
of the same sovereign. 

As distinguished from the systems of law which were 
respectively peculiar to Rome and the dependent communi- 
ties this subsidiary law was styled jus omnium gentium or 
^ jus gentium' the law of all the nations which composed 
the ]^man world. 

As being the law common to those various nations, or 
administered equally amongst them, it was styled ^jus 
cequum ' or ‘ oequitas' 

So much of the jus gentium (which was the product of 
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a more enlightened age than the Roman law itself) passed 
into the jus prcetorium (or law created hjr the jprcetores 
urbani)y that the name oequitas became transferred from 
the jus gentium to the jus jprcetoriuin. 

After this incorporation of the jus gentium with the 
proper law of Rome, the latter was distingnished into two 
portions, the jus gentium, which had been incorporated 
with it, and the remnant of the older law, which the jus 
gentium had not superseded. This remnant was styled Jus 
civile, the proper and peculiar law of the Roman ewitas. 

The distinction between jus civile Sind jus gentium nearly 
tallies with that between jus civile and jus preetorium, for 
1. Most of the jus preetorium was naturally formed upon 
the model which the jus gentium (or jus eequum) presented ; 
and, 2. The incorporation of the jus gentium with the law of 
Rome was chiefly efiected through the edicts of the Urban 
preetors. 

For these reasons jus gentium end jus preetorium came 
to be considered equiralent expressions. 

So the terra ‘ cequitas ’ in the same way was restricted 
to the jus preetorium, though it might have been extended 
to a lex or senatus consuUum, which had borrowed its prin- 
ciples from the j'us gentium. 

As the proper Roman law absorbed the jus gentium, tho 
latter gradually disappeared, as the former was applicable 
to the cases it had been made to meet. So the office of 
prsetor peregrinus fell into disuse. 

The later Roman law after this absorption of the jus 
gentium tended to universality, and was adapted to tho 
common necessities of the entire Roman world. 

[A general law, or jus gentium, nearly resembling the jus 
gentium in question, has prevailed in most countries. For 
every system which is common to a limited number of nations, 
or to all the members of a single nation, is a ‘ jus gentium,’ as 
opposed to the particular systems of those several nations, of 
the particular bodies of law prevailing in that one community.] 
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(2.) The Jus Gentium, or Naturale, as treated in the 
Institutes and Pandects. 

The ju>8 ge7itium, or naturale, of the Institutes and Pan- 
dects has no connection with that described above ; it was 
imported into the Roman law from the systems of the Greek 
pliilosophers by the jurists styled classical, so called because 
they lived in or about the time of Augustus and the clas- 
sical ages which followed. 

The distinction of jus civile into jus civile and jus 
gentium, which occurs in Justinian’s Institutes, is as 
follows ; — 

Every nation has a positive law and morality peculiar 
to itself ; these may be styled the jus civile. 

Every nation, moreover, has a positive law and morality 
which it shares with every other nation, of which natural 
reason is the source or immediate author, and which may be 
styled ^ jus gentium ’ or ^ jus omnmm gentium,^ 

It is manifest from a comparison of several passages in 
Justinian that ^hsjus gentium o£ Justinian’s compilations is 
the natural or divinum jus of Cicero ; an idea borrowed 
from the (ftvmKov lUaiov, or natural rule of right of the Greek 
philosophers. 

The following passages illustrate the subject : — 

‘ Quod vero naturalis ratio inter omnes homines constu 
tuit id apud omnes populos perceque custoditur, vocaturgue 
jus gentium, quasi quo jure omnes gentes tUuntur.* 

^ Antiquius jus quod cum ipso genere humano proditum esV 

‘ Naturale jus quod vocatur jus gentium ; quod divind 
quddam providentid constitutum semper firmum atque immu^ 
labile permameV 

The distinction of jus civile and jus gentium, according 
to Justinian, is more speculative than practical, and there 
is hardly a legal inference based on the distinction to 
be found in his compilations. 
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[There is one instance, liowever, of such an inference. Persons 
who are allowed jus ignorare cannot plead this ignorance 
if they have committed a crime against the jus gentium, which 
it is presumed should be known by a kind of moral instinct.] 

The expression jus naturals is, however, ambiguously 
used even by the classical jurists. It has two meanings ; 
1. That portion of positive law which is a constituent part 
of all positive systems; and — 

2. That standard to which all law ought to conform. 

For example, — Slavery is said in some passages to exist 
jure gentium (in the first sense), and in others it is said that 
slavery is repugnant to the law of nature (in the second 
sense). 

Other meanings of Jus Gentium. 

Jus gentium is sometimes taken to include positive 
morality as well as positive law, especially that portion of 
positive morality which is known as International Law. 
As including all law and all morality supposed to be uni- 
versal, the phrase ^ j vs gentium ’ naturally includes that 
morality which exists inter gentes. 

In some modern treatises almost any system of law 
which enters into many positive systems is styled jus 
gentium. Spelman styles the feudal law the jus gentium 
of Western Europe. 

(3.) The Law of Nature, or Jus Naturale of Ulpian. 

This jvs naturale of Ulpian is a law common to man 
and beast, ‘ quod natura omnia animalia docuiV This jus 
naturale he opposes to the jus gentium (which tallies with 
the law natural of the modems). 

This notion is peculiar to Ulpian, and though it is set 
at the commencement of the Institutes, yet no attempt is 
made to apply it in the body of the work ; so that it can 
scarcely be considered the natural law of the Homans. 
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Ulpian falls into two mistakes : — 

1. He confounds the instincts of animals with laws. 

2. He confounds laws with certain motives or affec- 
tions, which are among the ultimate causes of laws. 


LECTURE XXXII. 

Law Natural and Positive. 

The distinction between Law Natural and Law Positive 
according to modern writers may be thus stated : — 

The positive laws accounted natural are those which 
are common to all political societies in the character of 
positive laws, and, being palpably useful to every society, 
have their counterpart in the shape of moral rules in every 
society, political or natural. 

Laws accounted positive, as opposed to natural, are not 
common as positive laws to all political societies, or, if 
common, have not their counterpart in the moral rules of 
all societies (political or natural). 

Current argument in favour of this view : 

The universal and concurrent observance of this so- 
called natural law cannot bo the result of induction from 
utility by fallible human reason, but must be due to an 
unerring instinct, which truly apprehends the rules of 
Divine law. 

But there are positive rules (legal and moral, or exclu- 
sively moral) which are not universal ; these may be styled 
positive, or merely positive, as not being inferred from 
Divine originals, but as being of purely human position. 

The distinction, therefore, seems to rest on the supposi- 
tion of a moral instinct. 

[But, assuming that the principle of utility is our only guide 
to the Divine laws, the distinction, though not unmeaning, ie 
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nearly useless ; for every law which accords with the principle 
of utility must accord with the Divme law of which it is the 
exponent. So that all laws which are beneficent, whether 
they be general or particular, may be accounted natural.] 

Offences againvSt this natural law are styled ‘ mala in se ’ 
by the modem jurists. 

Offences against law merely positive are styled ‘ mala 
quia proMbita' 

This distinction tallies with that of the Romans into 
offences juris gentium and jure civ Hi. 

The expression Natural Law has two disparate 
meanings : — 

1. That explained above, viz. certain rules of 
human position common to all societies. 

2. It also signifies the standard to which human 
rules ought to conform. 

Natural Bights. 

The term natural rights would be expected to mean 
the rights corresponding to natural law, but the expression 
is frequently taken to mean the rights and capacities which 
are said to be natural in the sense of original or innate, 
which a man has simply as being a man, or as living under 
the protection of the State. 

For example . — The rights to reputation and to 
security are styled natural rights, though they could 
hardly exist by natural law. 

Blackstone, by confounding the two disparate mean- 
ings of the term, has classed natural rights (in the sense of 
rights not acquired by any particular incident) with the 
law of persons, styling them absolute rights ; whereas 
they belong properly to the law of things. 
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LECTURE XXXin. 

Different Meanings of ‘ Equity.’ 

0 

I'A its primary sense the term ^ Equity ’ is synonymous 
•with universality, being first applied to the jics cequv/r/i of 
the prsstors. This jus gentium to which the term was 
applied being distinguished by comparative fairness, equity 
came to denote in a secondary sense ‘ impartiality.' 

Impartiality being good, ‘ equity * is often extended as a 
term of praise to any system of law which is conceived as 
being worthy of commendation. 

The most interesting of the various objects denoted by 
the term Equity are those portions of Roman and English 
law which were established by the praetors and chancellors 
respectively. 

[It is unnecessary to discuss here the notion formerly current, 
but now exploded, that the distinction in the English sense of 
the terms between Law and Equity rested on necessary and 
universal principles.] 

Before proceeding to Equity as a department of Law, it 
is advisable to enumerate certain senses which ‘ Equity * 
may bear when it does not denote a certain portion of 
positive law. 

1. Equity as meaning extensive (or restrictive) inter* 
pretation ex ratione legis. 

When the provisions of a law are extended to an 
omitted case, because that case falls within its reason, 
the law is said to be interpreted agreeably to ‘ equity.* 

[This must be distinguished from that genuine interpretation 
which takes the reason of the law as its guide to ascertain a 
specific doubtful intention.] 

The radical idea of equity in the above instance is 
Universality or Uniformity. 

Restrictive interpretation is that whereby the law is 
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not applied to a case which it actually includes, but 
which (looking at its purpose) its provisions should not 
embrace. Grotius applies the term cequitas to the 
above species of interpretation, but it is never so applied 
by the ancient writers. This restrictive interpretation 
was probably not permitted by the Roman law, and 
ought not to be permitted by any. 

2. Equity as meaning Judicial Impartiality. 

It often signifies the due administration of the law 
agreeably to its spirit and purport. 

3. Equity as meaning ‘ Arbitrium.* 

As defined by Cicero and others, it signifies nothing 
more than the arbitrary pleasure or arbitrinm of the 
judge as determined by narrow considerations of good 
and evil. 

A so-called equity would be entirely mischievous. 

4. Equity as meaning Standard Legislative Principles. 

In the same way that the law natural of the modems, 

equity often means the standard to which it is supposed 
that law should conform. 

In this sense equity maybe styled Hhe spirit of laws.’ 

5. Equity as meaning ‘ performance of Imperfect Obli- 
gations.’ 

In this sense an equitable or just man is one who, not 
compelled by the legal sanction, performs the obligations 
imposed by the moral and religious sanctions. In this 
sense equity is used often as a synonym for morality. 


LECTURE XXXIV. 

Equity as a department of Law. 

Of the various portions or departments of law systems 
which have received the name of Equity, the most im- 
portant are what may bo styled — 

1 2 
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1. The Jus FrcetormrUy in the Roman system. 

2. The Chancery Law^ in the English system. 

[The use of the phrase ‘ Courts of Equity’ is improper. In what- 
ever of the usual senses we take the word Equity, Courts of liaw 
and Equity are equally concerned with or strangers to Equity ] 

Praetorian and Chancery law will be contrasted to show 
that the distinction between Law and Equity is accidental 
and anomalous, and also to enable us to state and examine 
more clearly the distinctive advantages and disadvantages 
of direct and judicial legislation. 

1. Prsetorian Equity 
(a) Judicial functions of the Praetors. 

In the early period of the Roman Republic the assem- 
bled Roman people were the judges in criminal cases. 

[Hence the expressions Judicia puhlica, Delicta publica, as 
applied to criminal procedure and to crimes.] 

The civil jurisdiction at the same time was vested in 
the consuls, to relieve whom the praetor was appointed, and 
in time this latter officer obtained all the jurisdiction for- 
merly exercised by the consuls. 

On the appointment of the second praetor or praetor 
peregrinus, the original prcvtor was styled urhanus. 

The procedure before the praetor was as follows : — 

The praetor alone heard and determined causes if — 

1. The defendant confessed the facts of the plaintiff’s 
case, and did not dispute their sufficiency in law. 

2. If the contending parties, being agreed as to the 
facts, came to an issue of law. 

3. If the defendant disputed the truth of plaintiff’s 
statement, when the statement was supported by clear 
and convincing evidence. 

If the parties came to an issue of fact, and the case was 
doubtful, the preetor put the disputed point into 2 b formula 
or statement (generally involving a mixed question of law 
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and fact), and referred it to &judex^ who gave judgment 
on the case. The formula and judgment were then remitted 
to the praetor, who saw the judgment executed. 

[The proceedings before the prsetor were said to be in jure. 

Those before the judex or arbiter, in judicio.] 

The original proceedings before the jprcetovy viz. by viva 
voce, resemble what Bentham calls natural procedure. 
After the judicial constitution was changed the functions 
of the judex and ^roetor were both discharged by the latter, 
and the cases were stated on both sides in writing. 

Sometimes the praetor at the outset gave provisional 
judgments, based on the ex parte statements of the plaintiff 
(cf. Injunctions in Chancery and Mandamus at Common 
Law in the English system). Against this provisional judg- 
ment the other party might show cause, and in case of 
doubtful fact the question was remitted to a judex. 

Cognitio, or proceeding extra ordinem, was as follows : — 
In certain cases the praetor acted as a judex as well as 
praetor, and disposed of both questions of law and fact. 

By the time of Justinian this method had completely 
supplanted the older form, and the cognisance of the suit 
from beginning to end was wholly had by a single judge. 


LECTURE XXXV. 

(/3) Legislative Functions of the Praetors. 

As the manner of procedure was left in a great degree 
to the discretion of the piwtor, he was enabled to publish 
on his accession to office Rules of Practice and Procedure, 
which he would observe during office. 

Gradually the praetors proceeded to amend the mbstarv^ 
ti/ve law (in the Benthamistic sense), or that law which 
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they were called to administer, as opposed to the adjective 
law of procedure, which they were empowered to make. 

Edicts were of two kinds, general and special, and it 
was by the former that the prsBtors mostly introduced new 
law. 

A General Edict was a statute made by the author as a 
subordinate legislator. 

A Special Edict was an order in a specific case issued 
by its author as a judge. 

[‘ Edict ’ generally means the legislative edict when used 
simply. So edicere means to legislate directly, the act of 
judging being denoted by the expression jus dioere or decer- 
nere. In the Verrine Oration, Cicero accuses Verros of violating 
as judge the rules he had established as legislator : * quod 
aliter atque ut edixerat decrevisset.’ 

* Interdicere * was used of a provisional order of the pnetor 
made on an ex-parte application.] 

The praetors were accustomed to publish immediately 
after their accession a general edict, which was styled 
^perpetual' (as opposed to ^ occasional^). This edict 
obtained as law only during the year of office of its author. 
If a praetor simply copied the edict of his predecessor, the 
edict was called ‘ tralatitium.^ 

We frequently meet with the phrase ‘the edict,’ 
which phrase is to be explained by the fact above stated. 

With reference to its contents it consisted of a series of 
edicts, the joint work of a series of praetors, though it was 
promulgated by, and was the edict of, the praetor at any 
given time in office. 

After a time the new matter introdnced by each new 
praetor bore a very small proportion to the provisions of his 
predecessors. 

The aggregate of rules contained in the edict for the 
time being constituted the 'Jus Prcetorium,' The civil 
law formed by the judicial decisions of the praetors might 
have been styled Praetorian Law, but (probably in conse- 
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qnence of the small part played by judicial decisions in 
forming Roman law, owing to the facilities of legislation 
afforded to the prcetor) the term Preatorian Law was 
applied exclusively to the law as contained in the general 
edict. 

All magistrates of elevated rank possessed the power of 
legislation, ^ jus edicendi* with regard to such matters as 
fell within their jurisdiction. And the body of rules so 
established was termed ^jus honorarium.^ But as the jus 
prcetorium forms so important a part of it, the term jus 
honorarium is often restricted to the ^ jus prcetorium.* 

Materials out rf which the Jus Prsetorium was formed. 

1. The prsDtors gave the force of law to moral rules 
which had prevailed generally among the Roman people. 

2. They imported much of the ^jus gentium * which had 
been adopted by the prcetores peregrini. 

3. They supplied the defects of the ji^s civile agreeably 
to their own ideas of utility. 

Observation 1. — 

Accordingly, since the praetor drew so largely 
upon the jm gentium (or jus cequum), and upon 
rules founded in utility, his system was styled 

‘ Equity.’ 

From its mode of growth it naturally consisted of 
a mass of insulated rules, and lacked system. 

Observation 2. — 

The substantive law introduced by the praetor 
was implicated with procedure : thus, he did not 
give rights unknown to the jus civile directly, but 
would give an action to any one claiming such a 
right. In the same way he would not repeal an 
existing rule, but would protect a defendant who had 
broken it. 

The actions created by the Praetorian Edict were styled 
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JJtileBy as being given by way of analogy to actions given 
by the jus civile. 

[This is on the supposition that* utilis’is derived from the 
adv. ‘uti.* 

But if utilis have its ordinary meaning, the actions would be 
60 termed because of their being available for the prosecution 
of rights,] 

They are also called ‘ actions in factum* because the 
plaintiff merely stated his facts without referring to the 
law entitling him to relief, as would have been done in an 
action jure civili. 

Under the Commonwealth the prsBtors exercised their 
powers by the authority of the Roman people ; after the 
dissolution of popular government, by the authority of the 
princes or emperors. 

In the reign of Hadrian the edict was amended by the 
lawyer Julian, and published as a body of rules immediately 
proceeding from the sovereign, the edict thus becoming 
Written Law in the judicial sense. 

It was also styled perpetuum or continualy as being 
calculated to last in perpetuum or until abrogated by com- 
petent^authority. 

It is uncertain whether the prastors ever again legis- 
lated directly. It is certain that after the third century 
they had lost the power of so doing. From the time of 
Alexander Severus to Justinian the sources of law' ad- 
ministered by the tribunals were the constitutions of the 
Emperors and the writings of the accredited lawyers. 

Effect of the Prsetorian Edict on the arrangement 
of the Code and Pandects, 

The Code is composed partly of edictal or general 
constitutions (statutes) published by the Roman Em- 
perors as sovereign legislators, and partly of special 
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constitutions published by them as sovereign adminis- 
trators. 

The Pandects consist almost entirely of excerpts from 
the writings of the jurists regarding general principles 
or specific cases of law. As being adopted by Justinian, 
these are properly statutes and judicial decisions. 

The order or arrangement of the Code and Pandects is 
copied from Hadrian’s perpetual edict. The probable 
reasons were — 

1. The order of the praetorian edict was the only one 
known for the arrangement of the compilations projected 
by Justinian. 

[The method of Gains (which was servilely copied in the 
Institutes) had only been used by the Institutional writers.] 

2. Many of the writings of the jurists whose opinions 
were authoritative, were in the form of running comments 
or glosses on the perpetual edict. This arrangement had 
the single merit of being familiar to the practising lawyers. 

Some modern writers suppose that the direct legislative 
power exercised by the praators was usurped and introduced 
a/rtes. 

But the fictions used by the preetors were open and 
palpable, and were employed — 

1. Through respect for the laws, which they virtually 
changed. 

2. Through a wish to conciliate the lovers of things 
ancient. 

That the legislative power of the prsetors was not 
usurped or assumed covertly appears from the facts, that— 

1. The law made by the praetors was made and pub- 
lished under the eyes of the people, and with the appro- 
bation of the tribunes of the plebs, who could by their 
‘ veto * have forced its authors to recall it. Moreover, 
it was sanctioned by the direct authority of the peoploi 
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for rmmerotis * leges ’ assume that the jus jgrcetorium is 
part of the law of Rome. 

In most countries, through the comparative incapacity 
of the sovereign legislature, the main work of legislation 
has been done by subordinate judges, otherwise it would 
not have been done at all. At Rome, especially, did this 
hold good, for legislatures (such as the populus and plebs 
of Rome), consisting of numerous bodies, have peculiar in- 
capacities, which obviously are increased in proportion to 
the number to be convened ; and, on the other hand, the 
jus prseinrium was peculiarly acceptable, being clear and 
concise statute-law (although judge-made), really serving 
as a guide of conduct. 

[The business of legislation should be entrusted to persons 
versed in jurisprudence and legislation as well as the particular 
system of the given community, the sovereign legislature merely 
authorising and checking, but not legislating. Certain German 
jurists, haters of codes and admirers of customary law, incon- 
sistently praise the Roman law, not perceiving that its excel- 
lencies belong to it as being a faint approach to a code, and 
that they belong in a higher degree to a well-made code.] 


LECTURE XXXVI. 

Jus Praetorium and English Equity compared. 

The distinction between law and equity (in the English 
or technical sense is accidental and historical^ being con- 
fined to the Roman and English law; though in other 
particular systems there is equity in the various senses of 
judicial impartiality, impartial maxims of legislation, the 
a/rUtri/um of the judge, the parity or analogy which is the 
ground of so-called interpretation ex ratione legis, 

[The origin of the Courts of Equity in England may be 
traced to the inadequacy or unwillingness of the Courts of Law 
to provide for giving relief in certain classes of cases. Eor 
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instance, if the Courts of Law had given the power of interro- 
gating the defendant, and had enforced certain trusts, the 
equitable jurisdiction of the chancellor would hardly have arisen.] 

Differences between Doman and English Equity. 

1. Preetorian Equity was administered by the ordinary 
civil tribunals ; English Equity by an exceptional or extra- 
ordinary tribunal. 

2. The Praetorian Equity was Statute law, ie, pub- 
lished in a general or abstract form. Whereas, Chancery 
Law is for the most part judiciary law. 

3. The subjects with which Praetorian Equity and 
English Equity are conversant are widely different. 

(a) The prsetors altered the whole law of intestate 
succession, and the law on the subject as found in the 
Code and Novels is entirely based on their equity. 

They also limited the power of testamentary bequest. 

The English courts, on the other hand, adhere to the 
rule ‘ j^quitas sequitur legem,* and have never meddled 
with the subject of succession or of testamentary dis- 
position. 

(13) The enforcement of trusts (which are of the 
essence of all law whatever) is one of the main features 
of English Chancery Jurisdiction. 

The prastors, on the other hand, did not enforce Jidei- 
commissa, which were equivalent to trusts in the 
English law ; they were first enforced by the Emperors. 
The resemblances between Boman and English Equity 
are two : — 

1. They are both 'unsystematic in form, and were intro- 
duced by gradual innovations. 

2. They are both the results of attempts to correct or 
supply the deficiencies of an existing law-system which is 
superseded, while in appearance it still continues to exist. 
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LECTUEE XXXYIL 

Statute and Judiciary Law. 

By Statute Law is meant any law which is made in 
the mode of direct or proper legislation (whether its 
source be the sovereign or a subordinate). 

By Judiciary Law is meant law which is made in 
the mode of indirect, judicial or Improper legislation 
(whether its source be the sovereign or a subordinate). 

Again, 

A Statute Law is made solely and professedly as 
a law or rule, and is intended as a rule of conduct, 
and therefore to guide the tribunals in their decisions 
upon classes of cases. 

It is expressed in general or abstract terms. 

A law made judicially is made for the decision of 
some specific case, and its direct purpose is not the 
establishment of a rule. 

It does not exist in general or abstract terms. 

The reasons for each decision must be gathered from 
a careful observation of the facts vdth which they are 
implicated, and from them the ground or principle 
of decision must be abstracted, which will apply univer- 
sally to cases of a class and will serve as a rule of 
conduct. 

[Through a disregard of these differences between statute 
and judiciary law the framers of the Code and Pandects of Jus- 
tinian have made those works veiy faulty as a code. 

For — 

Each of these compilations consists partly of statute 
and partly of judiciary law. 

Now, the primary index to the intention of a statute is 
the grammatical and literal meaning of the words in which 
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It is expressed. But the primary index to the meaning of 
a judicial decision is not the grammatical and literal 
meaning of the words in which it is expressed. The terms 
used must be interpreted by the nature of the case 
under consideration. 

A large portion of the Code and Pandects consists of 
judicial decisions, or of opinions which, owing to the sanc- 
tion of their imperial compiler, have the force of judicial 
decisions : but the facts of the cases are often suppressed, 
so that the general propositions contained in the special 
constitutions are detached from the facts which are the 
requisite guide to their exact import ; consequently, before 
we can collect the import of the general principle or rule, 
we must supply the residue of the specific case from the 
remaining fragments.] 

Tlie ratio decidendi^ or rule of judiciary law ascer- 
tained by tbe process of abstraction and induction from 
the decision or decisions in which it is contained, must 
be distinguished from the— 

Batio legis, or the end and purpose which moves the 
legislator to make a statute law. 

The ratio legis is neither a law nor the primary guide 
to the interpretation of a statute, although in some 
cases it may be an aid to interpretation. 


Summary of the Above. 

A Statute Law is expressed in general or abstract 
terms, which are parcel of the law itself. 

And, consequently, the proper end of interpretation is 
the discovery of the meaning attached by the legislator to 
those expressions. 

But a rule of judiciary law exists nowhere in expressions 
which are parcel of the ratio decidendi. The terms em- 
ployed by the judicial legislator are merely faint traces 
from which the principle may be conjectured, and not a 
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guide to be followed inflexibly, in case their meaning is 
certain. 

The two processes above referred to, namely, the inter- 
pretation of statute law and the induction by which a rule 
is extracted from a judicial decision or decisions, have been 
confused by most of the modern civibans, for these have 
applied the same rules of interpretation to the statute as to 
the judiciary law of Justioian’s compilations. 

For example . — 

1. They have confounded extensive interpretation 
of statute law with the application of a decided case 
to a resembling case. 

Whereas, the former is truly an extension of the 
law to meet a case which its provisions do not com- 
prise. The latter, on the other hand, is the direct 
application of the judiciary law itself, and not the 
extension of that law agreeably to its reason and 
scope. 

Again, the common rule of interpi*etation, ‘ Cessante ra- 
tione legis, cessat lex ipsa* applies solely to precedents. 

For statute law may exist as such, though its reason 
may have fallen away; and the judge should not take 
it upon himself to set it aside, though he may think it 
desirable that it should be altered. 

[Tho * competition of opposite analogies,* according to 
Paley, is the source of most legal controversies. 

It cannot apply to the discovery of a rule of judiciary law by 
induction (as above explained), for if inferred from a single case, 
it cannot be founded on opposite analogies; and if inferred 
from more than one, it was founded on their resembling and 
not on their differing properties. 

But probably Paley refers to the application of the rule to 
the case awaiting solution. This case may in some respects 
resemble the subject case of the rule proposed to be applied, 
and in others it may resemble another case forming the subject 
of a different rule. These are competing analogies, but are not 
peculiar to judicial law.] 
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Blackstone says of the decretes of the Roman Emperors 
that, ‘ contrary to all true forms of reasoning ^ they argue from 
•particula/rs to generals' 

An imperial decrete, such as that to which Blackstone 
allades, is a judicial decision establishing a new principle ; 
and the application of the new principle to the case in which 
it is established is the decision of a j^ct^ticular by a general^ 
not vice versd. 

According to the fiction of the English law that the 
law is an existing something which is only declared by the 
judges, it follows that there can be no ex jpost facto legis- 
lation in English judiciary law. So Blackstone was pre- 
vented from seeing that the application of a new principle, 
as described above, is really an ex post facto law, with 
regard to the case wherein it is established. 

The order in which law is naturally generated seems to 
be as follows : — 

1. Rules of positive morality. 

2. The adoption and enforcement of these rules by 
the tribunals. 

3. The addition of other rules drawn from the former 
by consequence or analogy. 

4. The introduction of new rules by the judge’s 
arbitrium, and illations from these. 

5. Legislation proper by the sovereign legislature in 
the same order. 

6. The action and re-action of judicial legislation and 
legislation proper. 

7. And lastly : A code or systematic, complete, and 
exclusive body of law. 

[The conception of a code is essentially a modern thought. 
Justinian intended his compilations to be a code, but no sooner 
were they issued than they had to be supplemented by the 
Novels.] 
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LECTURE XXXVIII. 

Groundless Objections to Judiciary Law considered* 

1. Bentham’s — 

His argument is that Judiciary Law is not law pro- 
perly so called, consisting at the most of quasi commands. 

But wben it is known to the subjects that the will of 
the sovereign is that the principles or grounds bf judi- 
cial decisions should be observed by the subjects as 
rules to be enforced by sanctions, the intimation of the 
sovereign will must be considered as complete. 

2. It is objected that where subordinate judges have 
the power of making laws the community has little con- 
trol over those who make the laws. 

This is not an objection to judiciary law, but to law 
(whether made in the judiciary or legislative manner) 
established by irresponsible authors, though the objec- 
tion would apply less to statute ]aw, which, being 
expressed in an abstract or general form, manifests its 
scope and purpose ; and if these be pernicious, its author 
cannot escape censure. In the case of judiciary law 
the author can with more ease disavow any purpose 
which has excited hostile criticism, 

3. It is objected that judicial legislators legislate 
arbitrarily, and that therefore the body of the law is 
varying and uncertain. 

(a) With respect to Supreme Judicial legislation, 
this may be to a certain extent true, for the sovereign 
is only controlled by the moral sentiments of the com- 
munity. But the objection is equally valid as against 
supreme legislation in the form of statute law, 

(/3) With respect to legislation by subordinates. 
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To the judiciary mode the objection hardly applies , 
for the arbitrium of the judge is controlled by the sove- 
reign legislature, by public opinion, and by courts of 
appeal. 

Admitting that the objection will apply to judiciary 
law made by subordinate judges, it will also apply to 
statute law made by subordinate authors. 

[An important influence, controlling the arbitrium of the 
judges, is that of the Bar. Private lawyers, whose minds are 
constantly occupied with legal rules, are alone able to evolve 
the numerous consequences which these rules imply ; while only 
the more general of those rules can be grasped by the unpro- 
fessional public.] 


LECTURE XXXIX. 

PAET I. 

Disadvantages of Judicial Legislation. 

1. Judiciary Law is difficult to ascertain. — To the 
bulk of the community it is unknown and unknowable. 
To the mass of the lawyers only imperfectly known. 

This arises (1) from the enormous bulk of judiciary 
law, which is an obvions consequence of its form, every 
rule being implicated with the peculiarities of the case 
or cases by the decision or decisions wherever the law 
was established. 

And (2) from the difficulty of extracting the law 
from the particular decisions by ascertaining the ratio 
deddendd which really constitutes the rule. 

This objection is applicable to statute law when badly 
made, but the evil is inherent in judiciary law, however 
made. 
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2. Judiciary Law is usually made in haste, in the 

hurry of judicial business. 

But it may sometimes be made as deliberately as 
statute law ; for instance, the judgments of our Courts 
of Ultimate Appeal, where the judgment is settled in 
writing before it is published, as the joint judgment 
of the court. 

8. In relation to the decided case by which a rule 
of Judiciary Law is introduced, it is ex post facto law. 
With the exception of the case where decisions of the 
courts are anticipated by the practice of private 
lawyers, but the limitation is insignificant. 

4. ^ere is no certain test of the validity of Judiciary 
Law. 

By what standard are we to judge the goodness or 
badness of a rule of judiciary law ; how are we to know 
that it will be followed by future judges in similar cases ? 

Is the number of decisions, the ^elegantia* of the 
rule, or the reputation of the judge to be the test ? In 
short, we can never be certain as to the goodness 
or badness of judiciary law. 

This uncertainty is not of the essence of statute law, 
which, if well constructed, is absolutely certain. 

[An objection is made that judiciary law is not attested by autho- 
ritative documents, but resides in the memory of the judges or in 
fallible records. But it is clear that there is no reason why this evil 
should exist ; and the objection applies also to statute law, which is not 
necessarily written or published authentically.] 

5. The rules of Judiciary Law are not comprehensive. 

The ratio decidendi being implicated with the pecu- 
liarities of the decided case is almost necessarily confined 
to such future cases as closely resemble the case actually 
decided. 

Consequently, when a decision is expressed to be 
based on a principle laid down more broadly than the 
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facts required, it is often found necessary subsequently 
to narrow the rule apparently laid down in the first 
decision. 

6. The Statute Law co-existent with Judiciary Law 
is necessarily imperfect, bulky, and unsystematic. 

Statute law may, though little of the law is of the 
judiciary type, possess these disadvantages (for example, 
the Prussian code) ; but it is a necessary evil in the 
case of statute law, being * stuclc patchivise on a ground- 
tvorJc of judiciary lawJ* The judiciary law in this case 
must have the faults above mentioned. 


PART II. 

Codification discussed in the Abstract. 

The question is briefly this : — 

Is a good and complete code better than a body of 
law well expressed in its way, consisting in whole or in 
part of judiciary law ? 

That codification is practicable appears from the con- 
sideration that it is possible to extract rationes decidendi 
from particular decisions (for otherwise judiciary law 
would not be law at all, but a mass of decisions resting on 
the arbitrium of the judge), and these, if stated in the 
abstract, would be clearer than when implicated with the 
facts of particular cases. The induction previous to the 
application of the ratio decidefidi of a decided case is jpro 
tanto codification of judiciary law. 

That codification is expedient appears from a recon- 
sideration of the evils inherent in judiciary law. 

[Before considering certain impertinent arguments adduced 
in favour of and against codification, it -would be advisable to 
call to mind the fact, that codification involves a change not in 
the matter, but the form of law.] 

X2 
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1. First leading objection to codification. 

The necessary incompleteness of a code. 

It is said that individual cases which may arise in fact 
or practice are infinite, and that, therefore, they cannot 
be anticipated and provided for by a body of general rules. 

Answer. — The objection is applicable to all law, and 
especially to judiciary law, which is either a body of a 
finite number of rules, in which case it is perfectly impos- 
sible that it should provide for the infinite number of cases 
occurring in practice ; or a mass of particular decisions 
inapplicable to the decision of future cases, in which case 
it is not law at all. 

2. Hugo’s objection. — A code would be liable to en- 
gender ‘ competing analogies * in consequence of the number 
of its provisions, which no judge could know in their 
entirety. In consequence of this the conflicting analogies 
presented by undecided cases would be in exact proportion 
to the number and minuteness of the provisions of the code. 

Answers to this objection. — It proceeds on the sup- 
position that a code must provide for every possible 
case. To the first part of the objection the answer is that 
the future case must either be left to the arbitrium of a 
judge or be provided for by a law, and the incomplete- 
ness of statute law is not obviated by making no law. 
The second part of the objection is that the rules of 
a code are more minute and numerous than those of a 
system of judiciary law, and that they are therefore more 
likely to conflict; but statute laws may be made more com- 
prehensive than judiciary rules, which are usually narrow. 

3. Third objection,— The alleged failure of the French 
and Prussian codes. 

Answer. — These failures have been due to the faulty 
construction of the codes. 

(a) The French code — 

1. Is totally devoid of definitions of the technical 
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terms and explanations of tlie leading principles of 
French law ; so that the code does not even furnish 
the necessary guides to its own meaning. 

2. The authors of the French code display a mon« 
strous ignorance of the principles of Roman law ; for 
example, they had no clear conception of the distinc- 
tion between dominion and ohligationcs (in the sense 
of jura in rem and jura in personam respectively) 
as used by the classical jurists. So they speak 
of ^ ohligation' as that which imparts the ^ dominium ^ 
whereas ohligatio, in the sense of the Roman lawyers, 
is always contrasted with and excludes dominium. 

The Prussian code also is devoid of definitions. It 
borrows the technical language of the Roman law, and 
does not give the requisite explanation of that language. 

Again, the French code was never expected by its 
compilers to supersede all other law, but was meant to 
be eked out by various ‘ subsidia^^ such as (1) Natural 
Equity, (2) the Roman Law, (3) the Ancient Customs > 
(4) Usage, General Principles, &c. 

The so-called Prussian code, in the same manner, was 
intended merely to codify the subsidiary common law 
existing in Germany, which was only resorted to in 
cases for which the local law of the various States did 
not provide. 

Again, 

The French code was constructed with extreme haste ; 
the original pr’q/e^ being drawn up in four months, and 
being afterwards discussed article by article by the 
Council of State, a body of whom very many were not 
even lawyers. 

There are no provisions in the French and Prussian 
codes for keeping down the growth of judiciary and 
supplemental law by working them into the code from 
time to time. An endless quantity of judiciary law has 
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been introduced in France, but has never been worked 
into the code. So in Prussia the Novels or new consti- 
tutions of the Law Commission, to which all doubtful 
questions of law are referred, exist in a separate state ; 
but there is no attempt to amend the code in pursuance 
of them. 

The failure of the Prussian and French codes has 
been greatly exaggerated : they have at least reduced 
the bulk of the old law and cleared it of many of its 
inconsistencies ; and also they have diminished the 
amount of litigation arising from doubt as to the law. 
Savigny’s objection to Codification examined.— Savigny, 
after admitting that unity of conception is attainable in a 
code (arguing from the qualities of the so-called Pandect 
Law in Germany), gives some arguments against codi- 
fication. 

1. That no determinate leading principles will be 
consistently followed by the framers of a code, and 
that, therefore, its provisions must be incoherent and 
defective. 

Savigny’s own admission, as stated above, refutes 
this objection. 

2. He ai'gues that in an ago capable of producing 
a good code, no code would be necessary, the want 
being supplied by private expositors. 

Answer. — Such expositions might be as well con- 
structed as the code ; but as they would lack authority, 
they would also lack certainty y the judges not being 
obliged to follow them, as not expressing the will of the 
sovereign. 

Again, Savigny objects that a code, by making the 
defects of the law more obvious, would encourage knaves 
to take advantage of those defects. 

Answer. — Probably this evil is greater still in the 
case of un codified law. 
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Codification in the Concrete. 

The question whether codification in any particular 
society at a given time is expedient admits of no doubt, 
provided the code which supersedes the system of judiciary 
law, or of judiciary and statute law mixed, be a good one. 

And this depends upon whether there can be found 
men sufficiently able to perform the task of codification, 
which is one of vast difficulty, though not impossible. 

An advantage not generally considered would flow from 
codification. If the law were more simple and scientific, 
and if the drudgery at details which now faces every lawyer 
at the outset were removed, the tone of the legal profession 
would be raised, and we should reap incomparably better 
legislation and a better administration of justice than at 
present we possess. 
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PART IIL—LAW CONSIDERED IN RELATION TO ITS 
PURPOSES AND TO THE SUBJECTS WITH WHICH 
IT IS CONVERSANT. 


LECTURE XL. 

Law of Things and the Law of Persons or Status. 

This is the first great distinction of law considered with 
reference to its purposes and subjects. 

These branches of law may be distinguished as fol- 
lows : — 

There are various rights, duties, and capacities by 
which persons are determined to various classes; these 
constitute the condition or status with which the person is 
invested, and are the appropriate matter of the department 
of law named The Law of Persons. 

The Law of Persons, or Law of Status, as it would more 
accurately be styled, regards men as bearing or invested 
with status or condition. 

The department of law styled the Law of Things is 
so called for the reason that ‘ Bes * includes the whole 
matter of which law is conversant ; and a department of it 
having obtained the title of Law of Persons, the opposed 
portion received the title of the Law of Things. 

Summary. 

The Law of Persons is that part of the law which 

relates to condition or status. 



LAW OF THINGS AND LAW OF PEHSONS. 137 

The Law of Things is the Corpus Juris minus the law 
of status or condition. 

What constitutes Status or Condition ? 

The rights, duties, capacities, or incapacities which 
determine a person to a given class constitute his status. 

The distinction between status and any other rights, 
duties, &c., is not susceptible of any strict definition. 
There is no generic character common to all conditions, but 
they bear the following marks : — 

1. The condition resides in the individual as belong- 
ing to a class, and not as an individual. 

2. The rights, duties, capacities, and incapacities 
composing the status regard specially persons of that 
class. 

3. The class must be such as from its nature cannot 
include all or nearly all persons. 

4. The rights, duties, &c., are such as to influence 
the social relations of the individual. 

[5. A person has little or no control over the cir- 
cumstances which determine him to the class, and 
still less has his consent any effect upon his rights 
and obligations when once fixed as a member.] 

The main advantages to be derived from the distinc- 
tion of Law of Persons and Law of Things are : — 

1. Brevity is attained by all that can be affirmed of 
rights and duties generally, being stated once for all in 
a detached form from everything relating to those 
rights and duties as regarding certain particular classes 
of persons. 

2. The portions of law specially affecting peculiar 
classes are rendered more accessible and cognoscible. 
This plan of collecting under separate heads the por- 
tions of law peculiar to particular classes is strongly 
recommended by Bentham, 
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There are two other possible divisions of the corpus 
juris. 

1. Rejecting the class ^Jm rerum i* the body of law 
might be divided into special codes, appropriate to peculiar 
classes of persons. 

The evil of this would be that each of the special codes 
would have to contain the matter common to all plus the 
matter specially referring to the peculiar class. 

2. Rejecting the jus personarum, the sets of special 
provisions relating to special classes (not collected under 
appropriate chapters) might be appended to the more 
general provisions they are to modify and control. 

By this plan the peculiar law of every class would be 
scattered throughout the code, and consequently inacces- 
sible to members of the individual classes. 

The division into jus rerum and jus personarum is pre- 
ferable to both the above divisions, as it enables all classes 
to find the law relating to themselves, while it gives in 
a connected form the principles of law which are common 
to all classes. 

The distinction, however, has not been consistently 
followed by its authors. 

For instance, the question arises whether the jus per- 
Bonarum of the Roman lawyers was the law of statics, or 
merely a description of the facts and events by which status 
is invested or divested. 

Sommary of Above. 

1. The rights constituting status regard a com- 
paratively narrow section of the community, and it 
is convenient to have them together for the benefit 
of that section. 

2. They can be conveniently detached from the 
bulk of the system without breaking the continuity 
of the exposition, which thus gains in clearness and 
compactness. 
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LECTURE XLI. 

Erroneous Definitions of Status examined. 

1. That of the civilians, that Status was an ^occult 
quality.'^ ‘ Status est qualitas cnjus ratione homines diverse 
jure utuntur.* In other words, the status is considered as 
a quality inhering in the given person, giving rise to rights, 
duties, and capacities. But this qualitas will not distin- 
guish a status or condition from any other set or collection 
of rights and duties. 

[The rights and duties which constitute status are of two 
kinds : — 

1. Those arising from the fact or event investitive of the 
condition. 

2. Those which arise from that fact or event, coupled with 
another and a subordinate fact or event. 

The former class are known as rights *ex statu immediate,* 
the latter as ‘ ex statu mediate.* Rights ex statu immediate 
are closely analogous with the * absolute rights ’ of Blackstone.] 

2. Second erroneous definition of Status. — Bentham's — 
* consequences of the same investitive fact.* 

This definition assumes: 1. That a status is a set or 
collection of various rights and duties ; and, 2, that these 
are the legal efiects or consequences of one investitive 
fact, or of one ‘ causa * (in the sense used by the Roman 
lawyers). 

Objections to this definition — 

1. These properties will not distinguish status from 
other rights and duties which are matter for the law of 
things ; 

For, firstly, they belong to each of the aggregates 
of rights termed wiiversitates juris ; and, secondly, they 
are not even peculiar to universitates juris, but are found 
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in most rights and duties termed particular or sin^ 
gular, e.g. in the right of dominion in a specific thing. 

3. Third erroneous definition of ‘ Status.’ 

‘ Status is constituted by the divisibility of the collection 
of rights and duties into those arising immediately /ro?/i the 
title which engenders the aggregate and those arising me- 
diately from that title through special titles* 

Objection — 

Not all aggregates of rights, &c., deemed conditions 
are divisible in this manner, and many not considered 
conditions are so divisible ; e.g, (a) the right of the 
owner of a field to walk over it arises from the para- 
mount title, and (jS) the right of the owner to prosecute 
a trespasser arises from the investitive fact whereby he 
obtained the dominium and the special title of the injury 
against the paramount right. 

4. Fourth erroneous definition of ‘ Status.’ 

‘ Status is constituted jus in rem in the complexion or 
aggregate of rights* 

Objections— 

1. In purely onerous conditions the mark is not found. 

2. The mark is found in universitates juris not deemed 
conditions, e.g. hereditas. 

3. And in sets of rights deemed singpilar or particular, 
e.g. dominium. 


LECTURE XLII. 

Fifth Erroneous Definition of ‘ Status.’ 

That of Thibaut. ‘ Status is a capacity or ability to take 
or acquire a rights and to incur a duty,' 

Objections to this definition — 

1. There are capacities common to all members of 
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political societies. As tliere must, therefore, be capa- 
cities which are not conditions, the term ‘ capacity * will 
not characterize ‘ condition,’ which regards specially 
persons of a given class. 

2. There are conditions (e.g. that of the slave) which 
consist mainly of incapacities. 

3. When the rights and duties arising from the status 
can be divided into those arising immediately and those 
arising mediately from the status^ the former, it is clear, 
are rights and duties, and not capacities. Whenever 
the constituents of status are so divisible, the status is 
an aggregate of rights and duties with capacities. 

The ‘ Tria Capita ’ of the Eoman lawyers. 

There were three pre-eminent status which received 
the name of ‘ capita * from the Roman lawyers. 

They were : 1. The Status lihertatis, or condition of the 
freeman (as opposed to that of the slave). 

2. The Status civitatis, or condition of the Roman citizen 
as opposed to that of the foreigner. 

3. The Status familice, or condition of being a member 
of a given family, and as such enjoying certain rights and 
capacities. 

A definition of caput is given by the German civilians 
resembling that of status^ above given, i.e. that a caput is a 
condition precedent to the acquisition of rights, i.e. it com- 
prises capacities. But caput includes rights and duties 
arising from the status immediately, as well as capacities 
to take rights and incur duties. 

The Romans did not limit the term Status to the three 
• capita,’ for they speak of the status of a slave who had no 
caput at all. 
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LECTURE XLIIL 

The Roman lawyers in their works do not conceive the 
purpose of the division into jura personarum and jura 
rerum, consequently in some cases they inserted in the law 
of persons only the events engendering and destroying the 
status in some cases, while in others they also inserted the 
rights and duties constituting the status. 

The division of Roman Law into Jus Puhlicum and Jus 
Privatum^ and again, of Jus Privatum into Jus rerum^ jus 
2)er807iarum, and jus actionum^ involves a logical blunder. 

The ‘ generalia ’ of the jus actionum should be placed 
under the ^ jus rervm^ while the parts relating to special 
classes should be placed under the heads of the jus jperso^ 
narum to which they belong. 

Blackstone divides the Corptts Juris into law regarding 
rights and law regarding wrongs : this is a cross division, 
for the law regarding wrongs also regards rights arising 
out of wrongs. 

The law of things should precede the law of persons in 
the Corpus Juris, for the latter consists mainly of narrower 
positions and rules modifying the law of things. 

Blackstone divides the Eights of persons into Relative 
and Absolute, meaning by absolute rights those arising 
sine special! titulo, residing in a person simply as being a 
member of a state, e.g. the right to reputation. 

Objections to this division — 

1. Blackstone speaks of absolute and relative rights, 
but all rights are relative, i.e. suppose duties incumbent 
on others. 

2. He defines absolute rights as those appertaining to 
individuals as such. But all rights must belong to par- 
ticular persons as particular persons. 
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3. He farther defines them as rights which would 
belong to persons in a state of nature. 

But legal rights can only refer to men as members 
of a given society. 

4. Blackstone makes a further error in classing abso- 
lute rights of persons under the law of persons. As 
regarding all persons these rights are matter for the 
law of things. 


LECTURE XLIV. 

Law, Public and Private 

1. Public Law strictly is the law of political conditions, 
and as such is properly a department of the law of persons. 

[Two difficulties present themselves : — 

1. An account of public law in this sense would inclufle such 
portions of public law as relate to the sovereigpi, and these 
really are positive morality. 

2. Political and private conditions are with difficulty dia 
tinguished.] 

The above arrangement is suggested by Hale, and is to 
be recommended on the grounds of promoting convenience 
of reference and general coherence of the legal system. The 
opposition of public to private law involves a misconception 
as to the real end of the law, which is in a certain sense 
both public and private throughout all its provisions con- 
cerning the public and each member of the public. 

2. Public Law iu its vague and less definite meaning 
is the law of political conditions and of crimes (with that 
of criminal procedure). 

This was the arrangement of the Roman jurists. How 
the law of political conditions does peculiarly affect the 
whole community, but crimes acquired the title of ‘ puhlie 
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wrongs ’ through the accident that crimes were tried origi- 
nally by the sovereign Roman people. 

It is clear that the distinction between crimes and civil 
injuries, or between public and private wrongs, rests upon 
the difference in the ways in which they are pursued, the 
former being remedied at the instance of the state, the 
latter at the instance of individuals. 

So Hale does not style crimes public wrongs, but ‘jpZeos 
of the crown,' 

[Some Continental juriste go so far as to include International 
Law under the head of Public Law, forgetting that it is a 
branch of positive morality.] 

Other meanings of Public Law : 

Public Law also is taken to mean — 

1. Law made by the supreme legislature, or by sub- 
ordinate political superiors, as opposed to that made by 
private persons in pursuance of legal rights. 

2. Laws other than those creating ^ privilegia^' and 
styled ^ jus commune * as opposed to ^ jus singulare' 

3. Under ‘ public law ' are sometimes classed definite 
and obligatory modes of performing certain transactions, 
e.g, ‘ Testamenti f actio .... publici juris non est' 

4. Laws prohibiting or absolutely binding, as opposed 
to laws dispositive or provisional. The latter class consists 
of laws which determine the effect of a transaction in case 
the parties do not otherwise provide, e.g, the French law of 
marriage. 

[The epithet ‘ civil ’ is used of law in the varied senses of 
• not-ecclesiastical,’ ‘ not-criminal,’ * not-military/ and even * not 
public.'] 
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LEOTUEE XLV. 

The matter of the Law of Things may be divided 
into— 

1. Primary rights with primary relative duties, le. 

those which do not arise from delicts. 

2. Sanctioning (or secondary) rights and duties, 

which are consequences of delicts. (Their proper pur- 
pose is to prevent delicts.) 

In the language of Bentham the law of primary rights 
and duties would be called substantive, and that of sane- 
tionirig rights and duties adjective law. But this nomen- 
clature, by implying that the divison is between rights 
existing per se, and those existing merely to protect 
other rights, leads to misconception; for many primary 
rights, as well as secondary rights, exist for the protection 
of other rights. This division into primary and sanction, 
ing rights is not founded on a difference in the purposes for 
which the rights and duties are respectively given. The 
true principle of division seems to rest on a difference 
between the events from which the rights and duties arise. 

The division given above includes procedure, civil and 
criminal, under the head of sanctioning rights and duties. 

* [Bentham includes droit-civil and droit-p^nal in droit-sub- 
stantif, including under droit-p6nal the law relating to civil 
injuries and crimes with their punishments. But all rights of 
action growing out of a civil injury are adjective law; and 
farther, if the law of procedure be called droit-adjectif, it 
ought to include the law relating to rights and duties arising 
from civil injuries and from crimes and punishments.] 

PUtinctiou between an action considered as a right 
and an action considered as an instrument for enforcing 
that right. 

Though the scope or purpose of the right of action 
is distinct from the procedure resorted to in enforcing the 

* Vide Table IX. 
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right, yet it is impossible to extricate the right of action 
from the subsidiary rights by which it is enforced. 

[Every right of action arises from an injury, the only ex- 
ception being where a right of action is given on accoiint of 
want of wrongful consciousness on part of defendant.] 

In most law systems primary rights are not separated 
from the secondary, t.e. the law conferring the primary 
right is contained by implication in the law which gives 
the remedy. 

E.g. duties owed to the State are generally to be implied 
from the description of their violations. 

The Institutes follow an illogical division. 

Obligations ex contractu (vifhich are primary rights) are 
opposed to obligations ex delicto (which are secondary), 
and arise from violations of rights in rem. The obligations 
arising from the breach of obligations ex contractu are 
therefore attached to obligations ex contractu ; and if the 
logical arrangement were followed breaches of rights in 
rem would be similarly considered with rights in rem 
themselves. 

Blackstone is more logical, for he treats of obligations 
arising from contract as primary, and those arising from 
a violation of them he classes with wrongs. 


LECTURE XLVI. 

Primary Rights. 

Primary Bights, the first of the two great divisions of 
the subject matter of the Law of Things, have already (Lec- 
ture XIV.) been distinguished into jura in rem and jura 
in personam. They may now be subdivided into — 

1. Rights in rem as existing per se, or as not combined 
with rights in personam. 
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2. Rights in personam as existing se, or as not com- 
bined with rights in rem, 

3. Simple particular combinations of rights in rem and 
rights in personam. 

4. Such universities of rights and duties as arise by 
universal succession. 

The Roman jurists divided the matter of the law of 
things into : 

1. Dominia or Jura in Rem. 

2. Ohligatlones, or Jura in Personam, and subdivided 
dominia into (a) dominium rei singulce, (/3) jura in re aliend, 
(y) universitales juris. The objection to this division is 
that universitates juris include rights in personam as well as 
rights in rem. 


LECTURE XLVn. 

Rights in rem as existing per se considered witn 
reference to the difference between their subjects. 

1. Rights m rem, of which the subjects are things 
and the objects forbearances with regard to determinate 
things (e.g, property in a house). 

2. Rights in rem, of which the subjects are persons 
and the objects forbearances with regard to determinate 
persons {e.g. a monopoly). 

3. Rights in rem without specific subjects, and the 
objects forbearances, having no specific regard to specific 
things or persons {e.g. a man’s right to his good name). 
Those rights m rem, of which the subjects are persons, 

are nearly all matter for the law of persons or status. 
Rights m rem over things. 

1. When by virtue of the rights the person entitled 
can deal with the subjects to an extent which is indefinite, 

L 2 
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and not circumscribed (though not unlimited), the righ* 
may be styled dominium or property, as — 

2. When the person entitled can only use the subjects 
to an extent (in one direction) exactly circumscribed, th< 
right may be called sermtus. 

[Various meanings attached to the word property o 
dominium : — 

1. Its strict sense, a right indefinite in point of user, unre 
strieted in point of disposition, and not restricted by rights o 
others whose enjoyment is postponed. 

2. A right indefinite in point of user, hut limited by regard t( 
rights of persons entitled in remainder or reversion (e.y. a lifi 
interest in land). 

3. The right of property is opposed to the right of poB 
Bession, and in this sense it includes servitus. 

4. According to the Roman jurists it is either — 

(1.) A right indefinite in point of user over a thing ; 

Or (2) jus in rem, or all rights not included under obli- 

gationes. 

6. In English law wo speak only of property in moveables 

6. The term property is applied to some rights over persons 
that of the master over the slave), but not to others (ag 

the right of the father over the son). 

7. The aggregate of a man’s faculties, rights, &c., or hifi 
assets. It includes in this sense all kinds of rights. 

8. Legal rights of any kind (as when it is said that the 
object of government is the protection of property).] 


LECTURE XLYIII. 

Dominium as opposed to Servitus. 

Property or dominium gives to the entitled party the 
power of applying the subject to all purposes, except such 
as are inconsistent with his relative or absolute duties. 

Servitus gives the power of applying the subject to 
exactly determined purposes. 
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Property is susceptible of various modes, t.e. tbe limita. 

tions of the power of user may vary infinitely, according to 
the intention of the State in granting the right : but though 
the modes are infinite, and though the indefinite power of 
user is always more or less restricted, there is in every 
system of law some one mode of property in which the re- 
strictions are fewer than in others. And to this mode 
pre-eminently is the term property or dominium generally 
applied. 

For exampU . — In English law Absolute property in a moveable. 

In French law, Froprietk 

In the Eoman law, Dominium^ in the strict sense. 

But even this mode of property is nob unlimited in 
respect to the right of user, which must be such as shall 
bo consistent with the rights of others generally, and the 
duties incumbent on the owner. 

Property in this its largest sense, or in any other modifi- 
cation of it, cannot, therefore, be exactly defined, importing 
as it docs an indefinite power of user. 

The definition of property would necessitate that of 
every right and duty contained in the Corpus Juris. 

But modes of property are distinguishable from one 
another precisely ; for instance, the right of a limited owner 
may be distinguished from that of the absolute owner by 
an enumeration of the powers of user, from which the 
former is excluded. 

[So in the Institutes of Gaius and Justinian, dominium is not 
defined at all, but the nature of the right is left to be inferred 
from the treatise generally. 

In the 644 art. of the French Code propri6t4 is defined 
as the absolute right of dealing with a thing as we will, pro- 
vided we do not use it in any manner prohibited by the law. 

Such maxims as * Sic utere tuo ut alienum non Isedas,* ‘ Qui 
jure suo utitur neminem laedit,’ arise from the impossibility of 
exactly defining the right of property, and are really identical 
propositions.] 
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LECTURE XLIX. 

Servitus as distinguished from Dominium, 

Preliminary observations. 

1. A right of servitude is a fraction of a right of 
property residing in another. 

So rights of servitude are styled by the Roman lawyers 
jura in re aliena, or rights over subjects, of which the pro- 
perty resides in another. 

Savigny defines servitude as ‘ a single or particular 
exception (accruing to the henefit of the party in whom the 
right resides) from the general power of user and exclusion 
residing in the owner of the thing' 

[But a right in the nature of a servitude may exist over 
a thing, which, properly speaking, has no owner. 

E.g. a sovereign reserves to himself a portion of territory, 
and grants to a subject a right corresponding to a servitude. 
But the sovereign cannot be an owner in the proper sense, not 
being able to possess legal rights.] 

2. Property will here be taken to mean any right in 
rem which gives an indefinite power of user, and Servitude 
a right in a subject owned by another, giving to the party 
a definite power of using it. 

[There are modes of property to which that name is not 
usually applied, and there are servitudes, so called in the 
Roman law, which are styled rights of property in the English 
law. 

The term ‘ easement,’ though never applied to a right in 
rem which may be styled property, is often not applied to 
rights in rem which are properly styled servitudes.] 

8. Rights of Servitude will be assumed to be rights of 
using a subject owned by another. But negative servi- 
tudes consist non faciendo, i,e, in a right to a forbearance 
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on the part of the owner from putting the subject to a 
given use. 

Servitudes. 

1. Distinction between Affirmative (or Positive) and 
Negative Servitudes. 

Property or dominium consists of indefinite powers of 
user and exclusion, which correspond to forbearances on 
the part of others generally. Frequently these powers are 
restricted by rights of a determinate person over the same 
thing, and when that person has a right (pv jus in rem) as 
against the owner and the rest of the world to put the 
subject to uses of a definite class, the person has a right 
called a Servitude ; so also, when the person has a right to 
a forbearance on the part of the owner and the rest of the 
world from putting the subject to uses of a definite class. 

In the former case the servitude is styled positive or 
affirmative. 

In the latter, negative. 

The terms positive and negative are applied as affect- 
ing the person entitled to the servitude, i.e. a positive 
servitude gives him a right to do acts over a given subject, 
but a negative one merely gives him rights to forbearances 
on the part of the owner. 

Example of a Positive Servitude. — A right of way. 

Of Negative Servitude. — The servitus altius non tollendi. 

2. No servitude can consist in faciendo, that is to say, 
in a right to an act or acts on the part of the owner or 
other occupant. This follows from the nature of servitus, 
it being jtbs m rem availing against the world generally. 

The question arises, Can a negative servitude be jus in 
rem ? It is classed as such, since it avails ad/oersus quem^ 
eunque possessorem^ and implies, equally with a positive 
servitude, a duty to forbear from disturbing, lying upon all 
persons equallv. 
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LECTURE L. 

8. Beal and Personal Servitndes, the Nature of the 
Distinction. 

A real servitude resides in a person as the owner or 
occupier for the time being of a given ‘ 'prmdium, 

A personal servitude resides in a given person without 
respect to the ownership or occupation of a '‘jprcedvam^ 

The distinction corresponds with that of the English 
law into easements appurtenant and in gross, 

A real servitude resides in a person as the owner of 
a proedium^ which is called the proedmm dominans. The 
proedinim, against whose owner the adverse right is exer- 
cised, is styled the prcedium serviens. These rights of 
servitude are said to reside in the given things, and not 
in the persons holding them ; hence we have such terms as 
Servitutes rerum,* 

The expression Personal as here used simply means ‘not 
reaZ,* in the above sense. 

A real servitude can hardly exist over a moveable, for 
to constitute one there must be a prcedium serviens and 
a prcedium dominam. 

Real servitudes are in Roman law distinguished into 
servitutes prcediorum urhanorum or urban servitudes, the 
scope of which is the commodious enjoyment of a dwelling- 
house, to which it is annexed ; and servitutes rtcsticorum 
prcediorum^ the scope of which is the commodious culti- 
vation of a parcel of land. 

But this distinction lacks scientific preciseness. 

The distinction which obtains in English law between 
rights appendant or appurtenant and in gross approaches to 
tlmt above given as obtaining in the Roman law. 
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Examples . — A right of way appurtenant is a real servitude. 

A right of way in gross is a personal servitude. 

Digressions on servitudes : — 

[1. The maxim ‘Null! res sua servit * imports that, as a ser- 
vitude is a definite subtraction from the rights of user and 
exclusion, no man can have a servitude in a thing of which he 
is the owner. 

2. Servitus means (a) the duty incumbent on any proprietor 
of the thing, and (jS) the correlating duty. 

3. A right of servitude may co-exist with any mode of pro- 
perty, for instance, ownership in common. 

Absolute duties annexed to property (such as that of pre- 
venting a house in a town from getting into a ruinous state) 
are not servitudes.] 

4. There are certain modes of property styled Servi- 
tudes (improperly) in the Eoman law. These are: 1. 
TIsufructus ; 2. TJsua ; 3. Habitatio ; 4. Operce servorum. 
These seem to be rather modes of property (for the life of 
the ovmer) variously restricted in regard to powers of user. 

In our own law we have the nearly similar modes of 
tenancy for life with and without impeachment of waste, 
tenancy by courtesy, tenancy in dower, &c. 

[In the Eoman law servitus appears strictly to have denoted 
one of the servitutes praediorum, and was extended arbitrarily 
to usufructus and similar rights by analogy. 

When the Eoman jurists wished to refer those rights to a 
genus they included them in * jura in re aliena.’ 

In the Institutes, ii. 23, apparently following Gains, the 
term Servitus is limited to real servitudes. Usufructus, usus, 
and habitatio, are not deemed servitudes at all. So also in the 
French Code, usufruct, usage, and habitation are not counted 08 
servitudes.] 
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LECTURES LI. AND LII.* 

Distinction between Dominmm and Jura in re aliend of 
the Roman Lawyers. 

In order fully to explain the meaning of ‘ property ’ 
notice must be taken of the relation of the State to the 
private proprietor. We must notice that it is only in 
societies having systems of positive law that property as a 
legal right can be said to exist. 

Inasmuch as the sovereign, though he cannot have any 
legal rights against his own subjects, has the power of 
dealing with all things within his territory at his own dis- 
cretion, unrestrained by positive law, we may for the sake 
of convenience say that the sovereign is proprietor of all 
things within his territory. 

Of the things which are the property of the State in the 
above sense some are reserved by the State to itself, others 
are granted for the use and enjoyment of private persons : 
the former class receive the name of res puUicoe, the latter 
res jtrivatcB. 

Of res fublicce there are some which the State permits 
its subjects generally to deal with in certain limited modes, 
such, for instance, as public ways, rivers, and territorial 
seas. These are styled res communes. 

Again, of res puhlicoe some are retained by the State in 
its own hands, others are conceded to public persons (in- 
dividual or complex) as trustees for the community or 
some considerable section of it; this latter class receives 
the name of res unwersitatis^ for these public persons were 
and are commonly corporate bodies, as, for example, 
governments of cities. 

^ The analysis fellows Mr. Robert Campbeirs arrangement in the 
student’s edition. 
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[There is a class of things which partakes of the character 
of both public and prirate things, tiz. property held by com- 
panies incorporated for public undertakings, who are allowed to 
leyy tolls, &c., and to share the profits among the persons 
contributing the capital.] 

Of res puUicce there is another class, viz. res dwinijiiris. 
These are specially reserved by the State or granted in 
trust to public persons for certain uses. 

In Eioman law these things are distinguished from res 
puhlicoe, 

Bes privatoB are those which the State concedes to deter- 
minate private persons for their own advantage. 

In respect of ‘ tiser * the right granted may be a mere 
servitude, or it may amount to any mode of property; 
and in this case the property may be burdened with a 
g'wasi-servitude in favour of the State. 

[As the State cannot have legal rights, but only rights analogous to 
legal ones, we use the expression * quasi-servitudes.’] 

Example of a quasi-servitude reserved by the State would be 
a public right of way over a private farm ; of a mere quasi- servi- 
tude granted by the State we may take as an example a right of 
way appertaining to a private fiirm over a farm in the patrimony 
of the State. 

Various modes of Property. 

A. In respect of the duration and period of enjoyment, 
which it is the purpose and scope of the right to confer, 
rights of property are susceptible of various modes. 

[When we speak of a right we refer to the present. A 
future right is a contradiction in terms. But the purpose of 
the concession of rights by the State may regard the future, 
and, so far as it does so, a present right may be conferred 
to protect that future or expected enjoyment. 

The purposes of the State in conceding the given rights may 
he gathered from observation, at any given epoch, of the pur- 
poses which the rights and duties enforceable by law are calcu* 
lated to accomplish.] 
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The concession may be (a) for the enjoyment of one 
or more persons ; (fi) for a limited or nnlimited time. 

For instance, the concession may be to A for a term of years, 
provided he shall live so long, or to A for life, or to A and his 
heirs for ever. 

[Heirs of A are persons capable of taking by way of descent 
from A, the word descent implying that there is physical basis 
of relationship.] 

[In this last case the period contemplated by the concession 
is unlimited, i.e. no term can be assigned within which the 
subject will revert to the State. This, of course, is only one 
mode in which the State may confer a right with the intention 
of granting enjoyment of a thing for an unlimited period, but 
it is by far the most important.] 

B. Again, modes of property maybe determined by the 
intention of the State as to power of alienation, i,e. as to 
whether the right shall be alienable or not alienable. 

By a right being alienable is meant, that the person 
immediately entitled under the concession shall have power 
to assign, convey, or dispose the aggregate of rights in the 
subject to another, and that the State will continue the 
concession in favour of such assignee. 

This power of alienation may take different forms. 

For example , — A concession to A and his heirs, with power 
of alienation to A. 

And this power might enable A to alienate to B and hia 
heirs, and the concession, according to the intention of the 
State, would be enjoyed by B and his heirs either during the 
existence of heirs to A, or in perpetuity during the existence of 
heirs to B. 

Or again, the purpose of the concession may be that A may 
enjoy the concession for life, with power to alienate his life 
interest, and after his death to C and his heirs, so that C or 
his heirs shall have power to alienate, so as to pass an estate to 
his assignees and his heirs for ever. 

This, in the language of the English law, would be described 
as ‘ a grant to A, remainder to C and his heirs,’ 
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Substitution. 

In Scotch law a grant to A and his heirs, and if A shall 
die intestate and without alienating, to B, would mean that 
A should have full power of alienation, but if he did not 
exercise it the estate shall go to B and his heirs. It would 
be expressed as a grant to A, whom failing ^ to B. 

And such a destination would be called a substi- 
tution. 

The phrase ‘ Spes successionis * is technically and con- 
veniently limited to those expectations (such as that of B 
in the above case) which are defeasible in the way above 
mentioned (though it might be generally applied to the 
interest of every person having such a right to a chance of 
enjoying the concession). 

In whatever terms the concession may be expressed, the 
State is the ultimua hesres, ix, it must resume the thing 
upon the failure of the series of persons capable of taking 
under the concession ; that is, upon the expiration of all 
the rights which merely subsist in the thing at the pleasure 
of the State, it naturally re-takes the thing into its own 
possession. 

This applies both to moveable and immoveable property, 

[In systems of law in which the division into real and per- 
sonal, heritable and administrable, moveable and immoveable, 
is adopted, the intention to limit the estate of a series of persons 
is more readily presumed in heritable than in administrative 
property as being of a more permanent character ] 

Absolute Property (Jus in re •proprid) defined. 

It is a right impartiug to the owner a power of inde* 
finite user, capable of being transmitted to universal 
successors by way of descent, and imparting to the own^ 
the power of disposition (from himself and his heirs per 
universitatem, and from all who have a spes successi^mis 
under any existing concession) in favour of such persons 
as he may choose, with the like powers and capacities as 
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he had himself, and under such conditions as the mnni- 
cipal law attaches to the dispositions of private persons. 

Jv/ra in re aliend defined — 

Jura in re aliena are fractions or particles residing in 
one party of dominium, strictly so called, residing in 
another, and they may be either definite or indefinite 
subtractions from the owner’s power of user and exclusion. 

The jura in re aliend generally considered in the Roman 
law are — 

ServituSf emphyteusis^ superficies, and the jus in rem of 
the creditor under a pledge or hypothec. 

Servitudes considered as a species of jus in re aliena. 

Servitudes properly so called were esteemed jura in re 
aliend, because they gave a right of definite user over a 
subject owned by another, or of subtracting a definite frac- 
tion from the owner’s right of user and exclusion. 

Servitudes improperly so called (usufructus, usus, and 
habiiatio) were modes of property, or forms of property 
modified by regard to the rights of the person entitled to 
the enjoyment in expectancy, who in these oases was the 
dominus, whose right was commonly called proprietas, and 
not dominium. 

Emphyteusis arose when land, the absolute property of 
some corporate body, such as a municipvum, was let out to 
a person and his heirs (that is, for an unlimited duration) 
on condition of his cultivating it and paying a rent. It 
was jus in re aliena on account of the reversion, or spes suc- 
cessionis, in the corporate body under the concession of the 
State, which the emphyteuta could not defeat. 

Superficies. — By contract originally the owner might 
carve out of the subject of his ownership a superficies, 
and under this contract the lessee originally acquired only 
a jus in personam against the lessor, but the prestor allowed 
the lessee a quasi in rem actio against all except the person 
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who bad a better title than the possessor of the solum mm- 
self, who could therefore evict both. Thus the supeificies 
became in effect a jus in rem, and being conceived of as a 
fragment of the dominium residing in the proprietors of the 
eolum^ was a jus in re aliend, 

[The person exercising in re aliend did not possess 

the res, hut he had remedies analogous to those which the 
actual possessor of the res had for the protection of his posses- 
sion. The possessor of the jus in re aliend was, therefore, said 
to have quasi-possession of the right.] 

The jus in rem of the creditor in a thing pledged or 
mortgaged. 

The creditor has jus in personam in respect of the rights 
secured him by the pledge, and — 

Jus in rem in the subject pledged, which may itself 
be z,ju8 in re aliend, as, for instance, a personal servitude 
granted out of the dominion of another. 

By the Roman law the creditor could not acquire pro- 
perty in the subject of the pledge. 

Tenure. 

(1.) The idea of tenure originated from the practice, 
prevalent after the virtual dissolution of the Roman Em- 
pire, of conquerors giving conquered districts into the 
keeping of some chief who could command the obedience 
of the inhabitants. The latter in return would vow fidelity 
and allegiance. 

(2.) The next stage in the history of the idea of tenure 
consists in the formulation in written documents of the 
indefinite relations above described. 

The documents of the eighth and ninth centuries relat* 
ing to this indefinite tenure are based on the precanum, oi' 
tenancy revocable (nominally) at the will of the grantor 
and ceasing at the death of the grantee, 

(3.) About the end of the tenth century, by engrafting 
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upon the precarinm the terms of the emphyteusis, the heirs 
of the grantee obtained the right of possession. 

[In a charter of a.d. 1033, lands are conveyed ^habendum 
precaria atque enfiothecaria nomine.^'] 

(4.) The tenures so created by the great potentates 
were adopted by the smaller lords in their grants to their 
vassals, and the result was the elaboration of a system of 
feudal tenures. 

Tenure and Tenancy of Land in England. 

In England the statute of Quia Emptores, 18 Ed. I., put 
an end to the creation of new subordinate tenures ; and the 
peculiar and inconvenient incidents of the old tenures were 
swept away by the Act 12 Car. II. cap. 24. 

When lands therefore are held of a mesne lord, the 
tenant has a jus in re all end, as the lord has a reversion 
which the tenant cannot defeat. 

The right of a tenant in an English lease for lives or 
years is B,ju8 in re aliend of the Roman lawyers, and is the 
historical consequent of locatio conductio. 

The tenant, however, in an English lease acquired Sbjus 
in rem, as the English courts gave to the ousted lessee specific 
restitution to his term in the land, while the tenant under a 
contract of locatio conductio does not appear to have had any 
such right. 


LECTURE LIII. 

Complete and Inchoate, Vested and Contingent Eights. 

The purpose intimated by the State at a given epoch in 
regard to the persons interested in the specially determined 
subject of concession may be to confer— 

(a.) Present enjoyment, or— 

(6.) Future ei^joyment. 
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And this future enjoyment may be (c) to a person indivi- 
dually ascertained, or (d) to a person not so ascertained ; 
and in this last case (g) there is either a certain person 
(or persons) in existence who will, on the happening of the 
given event, become determined to the then present enjoy- 
ment ; or (/) there is no person in existence to whom the 
purpose of the State relates. 

[Examples of (c) and (d ). — Grant of real estate to A for life, 
remainder to B for life, remainder to C and his heirs. B and 
C are said to have vested remainders — B for life estate, and C 
for estate in fee. 

Of (e ). — Grant to A for life, remainder to B and his heirs if 
B shall attain twenty-one. If A’s estate has come to an end 
when B attains twenty-one B takes possession ; if it has not, B 
takes a vested remainder.] 

[Example of (/). — To A for life, remainder to B for life, re- 
mainder to first and other sons of B in tail respectively (B having 
as yet no son).] 

In all the above cases except (a) the interest of the 
individual to whom the future enjoyment is destined is only 
a chance of future enjoyment^ though by most systems of 
positive law in case (e) a power of alienation and of trans- 
mission is annexed. 

But in all cases the State, in order to carry out its pur- 
pose, lays some duties on the party in possession: and these 
duties, except in the case of (/), are relative duties, corre- 
sponding to the rights residing in the persons destined for 
the future enjoyment of the thing. In the case (/) there 
is no person whom those duties specially regard. The State 
enjoins the possessor to duties which are absolute, i,e. they 
do not regard any determinate person. The State is thus a 
trustee for the limited class of possible beneficiaries; to 
these beneficiaries the State, when they come into existence, 
will give a remedy against the contraveners of their estates. 

The terms inchoate and complete as applied to rights. 

When there is a person, or there are persons, in exist- 

M 
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ence who will, on the happening of a specific event, be 
determined to the present enjoyment, snch a person, on 
the happening of such specified event, will be determined 
to the present enjoyment. In the former case the right 
will be styled inchoate, in the latter, complete ; the inchoate 
right so called being only the possibility of a right. 

The interests arising under the concession of the State 
may be distinguished into two classes, as follows : — 

‘ Complete rights are those of persons in the actual enjoy • 
ment pu/rsuant to the concession of the State ; of persons ha/oing 
right to he immediately placed in such enjoyment ; and of 
persons individually ascertained on whom^ hy the eoepress terms 
of the concession, the State has v/nconditionalty declared its 
intention of conferring the enjoyment at a future time* 

‘ Inchoate rights comprise all other rights under the con^ 
cession, and may reside in persons having rights under the 
concession, or merely a spes successionis ; or may he destined 
to persons of a certain description not yet in existence* 

The above distinction is arbitrary. Every right must 
be constituted by one or more events or facts having hap- 
pened. When one or more, but not all, these events have 
happened the right is inchoate; but the distinction, as 
drawn above, is important because it tallies with the dis- 
tinction in modem systems between Vested Rights and a 
group of objects collectively styled Contingent Rights. 

The notion conveyed by the word vested is entirely 
historical. Vesting originally meant the completing of the 
owners right by actual possession, and the expression 
originated in the all-pervading feudal tenures. 

By analogy the meaning has been extended to other 
rights than that of the owner seised in actual possession. 
Thus the fact which completes the predicament to which 
the law annexes a right is said to vest the right, and is 
styled the imestitive fact. 

The word vested is not applied to all rights, although 
the facts or events to which the law annexes the rights 
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have happened. The use of the term is, in fact, arbitrary, 
and differs greatly in various systems. 

In any particular system, if we wish to examine the 
question of what constitutes Vested Eights, we should exa- 
mine ; 1. The juridical effects attached in that system to the 
circumstance of vesting ; 2. the species of the facts, or the 
expression of intention which the law construes as creating 
a vested right. 

Examples drawn from English law 

Vested and Contingent Eemainders. 

The principal juridical effect of a vested as distin- 
guished from a contingent remainder is that it is inde- 
feasible, except by the expiration of the term assigned 
for its continuance. 

The test of the species of events which constitute 
a vested remainder is given by Fearne as follows : — 

‘ The 'present cajpacity of takmg effect in possession^ if 
the ^possession were to become vacant^ and not the certamty 
that the possession will become vaccmt before the estate 
limited in remainder determines, universally disti/nguishes 
a vested remavnder from one that is contingent' 

[For example , — ^Land given to A for life, remainder to B 
for life — takes a vested remainder. 

Land to A for life ; and in case B survive A, to B and 
his heirs. B takes a contingent remainder ; for if A in his 
lifetime left the possession vacant, there is no person who 
by the terms of the grant could fill it.] 

* Vested * as applied to future interests other than 
remainders may be defined as equivalent to ‘not subject 
to a condition precedent.' 

Personal estate vested in the civil law was equivalent 
to unconditional or transmissible. In the civil law 
legacies payable at a future time certain to arrive were 
transmissible to the representatives of the legatee : to 
these the term vested is applied. 
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So contingent is tlie term applicable to conditional 
legacies payable on an event which might never happen; 
these were not transmissible to representatives. 

[This diTision is not applicable to English law of legacies, 
which allows future contingent interests to be transmitted, and 
considers some kinds of conditional gifts as ^vested subject to 
be divested.’] 

[The term * Vested Eights,* as it is applied in legislation, 
means simply that such rights are sacred and inviolable, and 
should be respected by the legislature. If it mean that in no 
case parties should yield to motives of expediency, the propo- 
sition is false and conflicts with universal practice ; if it means 
that the legislature ought to deal cautiously and carefully with 
rights, and ought not to abolish them without a great pre- 
ponderance of general utility, then the term ‘ vested * has an 
application different to that it receives in any system of positive 
law. Por to disappoint expectations raised in accordance with 
the expressed purpose of the State were equally pernicious 
with violations of such expectations as amoimt to vested rights.] 


LECTURE LIV. 

Titles^ or Investitive and Divestitive Facts. 

Bights in rem considered with regard to their titles. 

Titles are the facts or events of which the rights are 
the legal consequences, and also the facts or events on 
which by the dispositions of the law they terminate or are 
extinguished. 

[(1.) Bights are acquired immediately from the law, when 
an enactment of the supreme legislature designates persons in- 
dividually and by speciflc marks to their enjoyment present and 
Ihture. 

(2.) In all other cases persons are said to acquire rights by a 
title.] 
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[Titles will be considered (1) with regard to leading 
distinctions existing among them; and (2) the most 
important titles will be considered seriatim ; viz. 

1. Acquisition of jus in rem by occupancy, Le, the 
occupation of a thing which has no owner with the 
purpose of acquiring it as one’s own. 

2. Acquisition of jus in rem by labour, Le. by labour 
expended on a subject which has no previous owner, or 
on one which has (as by specificatio in Roman law). 

3. The acquisition of jus in rem by accession, i.e, 
through the medium of a thing of which the party 
is part owner already. 

4. The acquisition of jus in rem by occupancy or 
labour combined with accession. 

5. The various modes of acquisition falling under the 
generic name of title by ALIENATION, or the intentional 
transfer of a right from one party to another. 

6. The aioquisition of jus in rem by prescription. 

7. Such modes of losing rights as are not involved 
by implication in modes of acquiring them (as when 
absolute property terminates by the annihilation of the 
subject).] 


LECTURE LY. 

Titles. 

Rights may be divided into two kinds : — 

1, Those conferred by the law upon the persons in- 
vested with them through intervening facts, to which 
it annexes them as consequences. 

2. Those conferred directly and not through the 
medium of any fact distinguishable from the law or 
command conferring the right. 



166 ANALYSIS OF AUSTIN’S JUEISPKUDENCE. 


The only rights of the latter class are personal privi- 
leges. 

[Privilegm rei, or those granted to the occupants of a given 
prsedium, are not privileges proper, being granted to the 
parties as answering to a generic description, who acquire by 
this title.] 

The essence of a privilege properly so called is that it is 
an anomalous right conferred on a specific person as bearing 
the specific character peculiar to him. 

Privileges may be conferred by the law which confers 
it directly or through a title. All rights that are not pri- 
vileges proper can only arise through a title. 

For whenever the law confers a right not on a specific 
person as such, it does so through the intervention of a 
title, since by the supposition the person entitled is not 
determined by the law through any mark specifically 
peculiar to himself. 

Duties as well as rights may arise from the Ioajo im^ 
mediately. 

Where the duty is relative it arises from the very fact 
which engenders the corresponding right. 

Consequently, if the right be a privilege, the relative 
duty as well as the right may arise from the law imme- 
diately. 

In the case of absolute duties, when they are imposed 
on a specified person as such, they may be imposed by the 
law immediately. 

In the same way, a duty as well as a right may ter- 
minate by a specific provision of the law exclusively 
applicable to the specific instance. 

Functions of Titles. 

In comparatively few cases rights and duties can be 
created and extinguished by the mere operation of law. 
Generally speaking, these results are obtained through 
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titles. Titles are necessary because the law, in conferring 
and imposing rights and duties, proceeds necessarily on 
general principles, and gives rights to persons as belonging 
to certain classes. And the facts which serve as titles, 
though they serve to mark the beginnings and endings of 
rights and duties, do not for that reason only take their 
creative and extinctive effects, but the given facts are 
chosen in preference to other fects (which might serve 
equally well as marks) from considerations of utility. 

[Example . — would be indifferent whether, on a man’s 
decease, his goods should pass to his remote or near relations, 
if one mark were as good as another. But for motives of 
utility the nearness of relationship is chosen as the mark to 
constitute title.] 


Bentham objects that title is not applied to facts extin- 
guishing rights. 

Another objection is that title is not applicable to facts 
engendering or extinguishing relative or absolute duties. 
We do not speak of a title to a burdensome duty. 

Bentham arranges the nomenclature thus — 

All facts engendering or extinguishing rights or duties 
he styles dispositive facts, and he divides them as follows; — 


Dispoeitive facts 

I 


Investitive facts 
(giving rise to rights 
and duties) 


Divestitive facts 
(extinguishing rights 
and duties) 


Collative facts 
(conferring 
rights.) 


Impositive facts Privative or 
(imposing Destitutive facts 
duties). (extinguishing rights). 


Exonerative facts 
(extinguishing 
duties). 


[* Title ’ in the Eoman law is part of a complex mode of 
acquisition, and is only applied in certain cases in which 
rights are acquired by tradition and by prescription. 
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A title may often be separated into an antecedent and a con- 
sequent fact or set of facts ; and titnlus is the name given 
to the antecedent, and modus acquirendi to the consequent 
part. The French titre — the titulus of the Eoman law.] 


LECTUEE LYI. 

Titles distinguislied into Simple and Complex. 

These terms as applied to titles are merely relative. All 
titles are really complex, Le. do not consist of one single 
and indivisible fact. A so-called simple title is one con- 
sisting of parts which, for the purpose contemplated by the 
speaker, it is not necessary to distinguish; while a complex 
title consists of parts which it is necessary to consider 
separately. 

[Example . — Even title by occupancy (the least complex of all) 
consists of three distinct facts: (1) The negative fact of the 
subject having no previous owner; (2) the positive fact of 
taking possession ; (3) the intention of the occupant.] 

In some complex titles certain of the facts may be 
styled principal and others accessory (or again, the terms 
essential and accidental may be used of these two classes 
of facts). 

There are generally reasons, founded on their nature, 
why rights or duties should be annexed to certain of the 
facts in a title rather than to others. These facts, which 
are styled essential or principal, are parts of the title, 
because they are absolutely necessary to the accomplish- 
ment of the purposes for which the right is annexed to the 
title by the lawgiver. 

Accidental or accessory facts are constituent parts of 
the title, not because they are necessary to the accomplish- 
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ment of those purposes, but for some subsidiary or collateral 
reason. 

For example . — These accessory facts may serve as 
evidence that the principal facts forming the title have 
happened. 

[E.g. when a deed is indispensable evidence of title and the 
writing is not admissible unless the deed is stamped. Here the 
stamp is an accidental part of the title annexed to secure the 
payment of a tax, and the nullity of the deed is the sanction of 
the law imposing the tax. This law might, however, be other- 
wise sanctioned, as by a fine.] 

When a right or duty commences or is ended through a 
law without the intervention of a fact distinct from the 
law itself, it is said to do so ipso jure ; or to arise or com- 
mence immediately from the law, ex lege immediate. 

But these expressions are improperly employed, 

1. To indicate that neither the title nor any of the 
foots constituting the title is an act done by the person 
entitled. 

[For example , — In the case of necessary heirs in the Eoman 
system, who are said to take the heritage ipso jure, or, in the 
language of our law, * by mere operation of law,’ %.e. without 
an act of their own. 

2. To distinguish certain well-known titles. 

Certain classes of titles have concise names (such as 
^occvpcmcy* ^alienation' &c.), and are opposed to classes 
which have not snch names, as titles ‘ ex lege,' Ac. 

But every right and duty must arise and be determined 
by law, and only those which arise or are divested without 
the intervention of a title can be said correctly to arise ex 
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LECTURE LYIL 

Classifications of Titles. 

Various attempts at classifying titles have been made, 
but it is doubtful if any have been successful. 

(1.) It is perhaps best to select the principal titles, 
and then add a miscellany *ex lege, as above described. 
This is the plan followed by Ulpian, Bentham, Blackstone, 
and the compilers of the French Code. 

(2.) The classification of Gains and Justinian’s Insti- 
tutes is into Titles ex jure gentium and ex jv/re cvvili. But 
modes of acquisition ex jure cwili generally consist of facts 
which are not of the essence of the right, but are merely 
accidental formalities prescribed by the law as necessary to 
the acquisition. 

Again, titles are distinguished into — 

(3.) Original and Beriyative. 

The former referring to the acquisition of rights directly 
from the State : the latter through a person in whom the 
right has resided. 

Though confined by some to acquisitions ex jure gentium^ 
and by others to acquisitions of domininimy it is just as 
applicable to jus i/n personam (e.y. assignee of a contract). 

The distinction appears to be useless, except for the 
reason that in many cases of derivative titles the party is 
subject to duties passing from the party from whom the 
right is derived. 

(4.) Titles by Descent and Titles by Furchase. 

This is Blackstone’s classification. It is a division of 
one class of rights only, rights in rebus singulis falling 
under the law of real (i.e, inheritable) property. 
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Modes of acquiring personal property are not divided in 
that manner, and the division is not complete even with 
reference to real property. 


The full course of Lectures was never accomplished as 
originally contemplated by Mr. Austin. For the scheme of 
the whole series see Abstract of Outline, page xi. 



TABLE I. 

The Arrangement which seems to have been intended by the Roman Institutional Writers. 



Obligationes ex contractu Obligationes ex delicto. Obligationes quasi ex delicto, 
et quasi ex contractu. 





TABLE VIII. 

The Arraagement "which seems to have been intended by Blackstone. 
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Cbrporecd Hereditaments. Incorporeal Hereditaments. 



TABLE IX. 

The Oorpns Jaris, as conceived by Bentham. 


TABLES. 


175 





INDEX 


ABS 

PAGE 

A bsolute duties enume- 
rated .... 70 

— and relative duties, differ- 
ence between . . 71 

— rights, meaning of the term, 

as used by Blackstone 113, 142 
— property defined . . . 1 .'>7 

Accession, title by . ,165 

Accident, aground of exemp- 
tion from liability . , 88 

Act, implied in the term 

* right ’ . . . .56 

— and forbearance ... 62 

— Jientham’s * internal ’ and 

‘ external ’ acts . . 63 

— strict meaning of the terra . 74 

— consecjuences of, never willed ibid. 
— sometimes not even intended 76 
— if intended, may or may not 

be wished . . , ibid. 

— forbearances from, are not 

willed but intended . 76 

— intended consequence of an 
intended future act not 
alway's desired . . 79 

— in relation to injury . , 84 

— - of Parliament. QSee JParlia- 
ment^ 

Action, right of, is Jus in per- 
sonam .... 65 

— apparent exception of 

action styled in rem . ibid. 
as a right and as an instru- 
ment .... 145 
Actionks, utiles et in factum . 120 
Actions, the tendency of 

human . . . « 7, 8 

— in rem .... 64 


ARB 

PAGE 

Acts and Forbearances, 
account of, necessary to 
the explanation of ‘ r igh t * 66 

the objects of rights and 

duties ... 60, 63 

Adjective and substantive 
law, the terms explained 

117, 145 

— the terms objected to by 

the author . . . 145 

Administration of personalty 167 
Administrative and Execu- 
tive, distinction of poli- 
tical powers into . , 34 

JEquitas. (See Equity^ 

— original meaning of the 

term .... 108 

Alien AT ioN, power of . . 156 

Aliens. (See Foreigners') 

— their position in liome . 107 
Altius non tollkndi, servi- 

tus .... 151 
America, constitution of 

United States of . .86 

Analogies, competition of 

opposite . . 126, 182 

Analogy, objects improperly, 
but by close an^ogy, 
styled laws . . 2 

— meaning of the term . . 17 

— between a law proper and a 

law imposed by general 
opinion .... 20 

Anger, sudden, as an excuse • 91 

Appendant and appurtenant, 

use of the terms • . 152 

Arbitrium, Equity as mean- 
ing .... 116 



178 


INDEX. 


AEB 


PAGE 

Arbitrtum, as an objection 

against judiciary law . 128 
Aristocracy, properly so 

called .... 83 

— different forms of . . ibid, 

•— limited monarchy a form of ibid. 
Arrangement of Corpus Juris 
facilitated by division 
between law of persona 
and law of things . . 187 

ArrIits reglbmkntaires of 

the French parlements . 98 

Attempts to commit crimes 

are evidence of intention 80 
Autonomic laws . . 99 

sometimes opposed to 

Public Law . . . 144 


B ad law. (See Law) 

— motive. (See Motive) 
Bailee, nature of obligation of 87, 88 
Bbntham classes rewards 
under the name of sanc- 
tions .... 4 

— the class of sanctions 
which he terms ‘phy- 
sical ’ or ‘ natural * . 25 

— his definition of the term 

‘sovereignty* defective . 30 

— his error in styling forbear- 
ances ‘ negative services ’ 67 

— certain punishments styled 

by him ‘vicarious* . 93 

— his statement that judi- 
ciary law consists at most 
of ^unst-commands . .128 

— his criterion of status . 139 
— his division of ‘ substantive 

and adjective law * . . 145 

— his criticism on the word 

‘title* .... 167 
— on the component elements 

of title .... ibid, 
— his miscellaneous head of 

titles .... 170 
Bilateral conventions . . 49 

Blackstone, his distinction 
between law and parti- 
cular command . • 5 

— on the binding force of the 

Divine laws ... 28 

— his argument that a master 
cannot have a right to 
the labour of a slave • 24 


OBOE 

PAGE 

Blacrstonb, his distinction 
between legislative and 
executive sovereign 
powers .... 84 

— his erroneous distinction of 

civil injuries and crimes 71 

— his statement that ‘ every 

person may know the 
law,’ untrue ... 89 

— the sense in which he uses 

the word ‘ sanction * . 93 

— his use of the terms ‘ writ- 

ten ’ and ‘ unwritten ’ . 101 

— his account of the promul- 

gation of statutes . .100 

— civil and canon laws ranked 

by him with particular 
customary laws . 103 

— his hypothesis about custo- 

mary law . . . 105 

— his confusion about natural 

rights .... 113 

— his criticism on the decretes 

of the Roman Emperors . 127 

— his mixing up status with 

the Law of Things . 189 

— his division of the corpus 

juris .... 142 

— nature of so-called * ab- 

solute rights * . . . 143 

— keeps the primaiy obligation 

distinct from the second- 
ary or sanctioning obliga- 
tion .... 146 
Butler, argument of his 
‘Analogy* applicable to 
theory of utility . , 11 

— advocate the hypothesis of 

a moral sense . . . ibid. 


pANON LAW improperly 
ranked by Hale and 
BlackstoneVitb particvr 
lar customary laws . 103 
Capacities (with rights, &c.) 

constitute a status . 136-188 
Capita tria, not status . 141 
Caput, definition of • 58, 141 

Casus or accident ... 88 

Cause or origin of political 

government ... 43 

Chancery law . . 122, 123 

Child, rights of father over • 66 



INDEX. 


CON 


179 


CIV 

PAGE 

Gives and gentes used as oppo- 
site terms . . . 108 

Civil, various uses of the word 14 1 
Civil and canon laws 
ranked by Blackstoneand 
Hale witn particular cus- 
tomary laws, but are pro- 
perly general . . . 103 

Civil injuiitks and crimes, 
the distinction consi- 
dered . . . . 71 

Civil liberty, Paley’s defi- 
nition of ... 24 

— true nature of . . .40 

— is the absence of legal re- 

straint .... 58 

Civil Laws, use of the term 

by Hobbes ... 65 

Civil procedure, nature of 

Roman . . . 116,117 

Classical Jurists, their dis- 
tinction hetyreenjuegen- 
tium and civile . . 14 

their false philosophy 25, 110 

CLAssiFicATiON.(See X)»vwion) 

— of natural objects, the cri- 

tena of . . . .17 

Code and Pandects of Jus- 
tinian, matter and ar- 
rangement of . 120, 124 

— what understood by, in mod- 

ern times . . . 127 
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and answers . . 182 et seq. 

— French and Prussian, not 
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Definitions of leading terms, 
importance of their being 
given distinctly . . 63 

— absence of, in the French 

and Prussian codes . 133 
Delay (niora) ... 87 

Delegation of political 

POWER to subordinates . 33 

to representatives . . 34 
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E asement, application of 
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aU servitudes . . .150 
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— perpetual . . . .118 

— change made by Hadrian . 120 

Edictal Constitutions of 
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legislative character . 97 
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and special . . . 118 

Elegantia, meaning of the 

term as applied to law . 130 
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directly by constitutions 97 
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Error as an excuse . . 88 

Etat (ftofttt), Bentham’s de* 

flnition .... 139 
Ethics, whj" the science makes 

slow progress • • 10 


PAOB 

Ethics, leading principles of, 
might be attained by the 
mmtitude ... 10 

— might be made to rank with 

sciences capable of de- 
monstration . . .41 

— objects of the science . .18 
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Executive functions . . 34 
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grounds of . . 88-91 
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equity as meaning . 114 

F act, meaning of . 63 
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excuse .... 88 
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— erroneous use of the term 

to define status . . 140 

Falck*s opinion of the Pan- 
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Fear of punishment as an in- 
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Feudal tenure . . .169 

Feudum, origin of the word . 160 
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of ward, are rights in rem 67 
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tific system of jurispru- 
dence . . . .136 

Jus riGNORTS ET HYl’OTIIECAC 
considered as a species of 
jura in re aliena , . 159 

Jus PRACTORIUM, what it con- 
sisted of . . . 116 

origin of. . . ibid. 

was a part of the jw 

honorarium . . .119 

the materials of which it 

was composed . . . ibid. 

changes under Hadrian . 120 

compared with English 

equity . . . 122, 123 

Jus Publicum et priva- 
tum . . 71, 142 et seq. 

Just, notes on meaning and 

derivation of the word 89, 82 
Justice is a disinterested in- 
clination to duty gene- 
rated by the sanction of 
the law by way df asso- 
ciation .... 82 

Justinian, matter of his Code 

and Pandects . . . 121 

— enormous fault in these, 

considered as a code . 125 

— intention of his compila- 

tions to be a perpetual code 127 
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limited by him to real 
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K ing can do no wrong, the 

phrase explained . . 40 


AW, positive, is the matter 
of jurisprudence . . 1 

definition of, in the literal 
and proper sense of the 
word .... ibid. 

— as set by God to man . ibid. 

— as set by men to men . 2 

— as set by political superiors 

or otherwise . . . ibid. 

— objects metaphorically 

termed laws . . . ibid. 

— laws oliserved by lower 

animals . . . ibid, 25 

— laws of gravitation . . ibid. 

•— proper with improper laws 

divided into four kinds ; 
Divine law, positive law, 
positive morality, and 
laws metaplioncally so 
termed .... 3 

— imperative and proper, 

essence of ... 4 

— nature of index to Divine 

Law .... 6 

— why necessary to pursue 

inquiry as to the nature 
of that index . . ibid. 
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positive moral rules . 2 

— every, is a command . . 4 

— distinguished from par- 

ticular command . . 5 

— proceeds from superiors and 

binds xnfeHnrs . . ihid, 

— declai-atorj' and permissive 

laws .... ibid. 

— imperfect laws . , . 5, 26 

— customary laws are im- 

perative . . .6, 103-105 

— natural and positive laws 

of some modern jurists 
correspond to jus gentium 
and civile of classical ju- 
rists .... 14 

— nature of laws which are 

analogous to laws pro- 
per . . . 17 
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Law, set by general opinion, not 
law proper. (See Opinion^ 
Positive Morality') . . 20 

— of this kind includes what 

is called international law ibid, 

— metaphorical or figurative . 25 

— declaratory, laws repealing 

laws, and laws of imper- 
fect obligation ought to 
bo classed with meta- 
phorical laws ... 26 

— judiciary, proceeds from the 

soverei^ ... 35 

— constitutional, nature of . 38 

— Hobbes’ dictum that law 

cannot be unjust . . 39 

— positive, essential ditference 

of fil 

— Roman, value of the study 

of 54 

— ignorance of, not a ground 


of excuse ... 89 

— implied in term right . . 66 

— ex post facto ... 90 

— sometimes sanctioned by 

nullities • • . \ 93 

— sources of . . . .95 

— written and unwritten 95 et seq. 
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examples of . . .96 
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reign, examples of . 97, 98 

— autonomic laws ... 99 

— made directly and obliquely 101 

— judge-made, objection to 
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— customary, has its source in 
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like other law . . 102 et seq, 

— Roman, as developed from 

the/tts gentium . . 107 

— nature of the distinction 

between jus gentium and 
jus civile . . • .110 

— natural and positive . . 112 

— and equity, supposition that 

the distinction is neces- 
sary . . . .122 

— statute and judiciarj', the 

differences considered 124 et seq. 

— order of its generation . 127 

— of Persons and Law of 

Things .... 136 

— uses of the ^stinction . 137 

— public and private . 143 et seq. 
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— substantive and adjective . 145 

— of Things, main divisions 

of . . . 146 et seq. 

Lawyers, opinions of, not a 

source of law . . 99, 106 

— their influence over judi- 

ciary law . . . 129 

Legal education should 
commence with the study 
of jurisprudence . . 65 

Legal rights distinguished 
from natural and moral 
rights .... 66 

Leges, strictly speaking, in- 
cluded only those laws 
passed by the populus . 96 

— also extended to plebiscita . ibid. 
Legislation, connection of the 

science of, with jurispru- 
dence .... 54 

— tendency to confound posi- 

tive law with this science 23 
Legislative and Executive 

functions ... 34 

Legislator, intention of 80, 126 
Legislature, incapacity of, 
to perform the detail of 
legislation . . .122 

Liability, grounds of exemp- 
tion from . . bSet seq. 

Libertty, civil, erroneous defi- 
nition by Paley • . 24 

— true nature of . . 40, 68 

Light, servitude not to ob- 
struct . . . .161 

Limited Monarchy. (See 
MonarcJiy'^ 

— — the term involves a con- 

tradiction ... 33 

Locke, his use of the term 

* sanction’ ... 4 

Lords, House of, as a Court of 

Appeal . • .85 

ALA IN SE and medapro- 
hibitay distinction of . 14 

— — the distinction tallies with 
that into Juris gentium 
and jure ctvili . . 113 

Malice 78 

Mansfieia), Lord, his ten- 
dency to arbitraiy no- 
tions of ‘Equity ' 24 
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Martens, Yon, his definition 
of sovereignty defec- 
tive .... 31 

Master, rights of, over ser- 
vant, are rights in per^ 
sonam .... 67 

— but rights of, to services 

are rights in rem . . 66 

Mercantile Law . . 104 

Metaphor, meaning of the 

term .... 17 

Metaphorical Laws, nature 

of 25 

often blended and con- 
founded with laws proper ibid. 

error of Ulackstone in 

this respect ... 23 

declaratory laws, laws 

repealing laws, and laws 
of imperfect obligation 
should be classed 
with .... 26 

Mishap (casM«) an excuse , 88 

Mistake, payment by, accord- 
ing to Enghsh law, gives 
rise to an immediate duty 
to refund . . .87 

— this rule irrational . . Hid, 

Monarch. (See Sovereign) 

— strictly so called . . 32 

— limited .... 83 

Monopoly a right in rem with- 
out a determinate subject 68 

Montesquieu, his use of the 

term law ... 25 

— his dictum, that political 

power necessarily compre- 
hends a number . , 30 

Mora 87 

Moral Instinct, or Moral 

SensCf hypothesis of . 7, 11 

— the supposition implies im- 

mediate consciousness of 
our duties ^ . . ,11 

— its existence m*ust be as- 

sumed if we reject the 
principle of utility . , ibid 

— meaning of the Various 

equivalent expressions . ibid. 

— the hypothesis involves two 

assumptions ... 12 

— compound hypothesis of ex- 

istence of moral sense to- 
gether with principle of 
utility , . .13 
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Moral Instinct, the same 
is the foundation of 
the division of law by 
the dassical jurists into 
jus ffentium and civiley and 
by modern jurists into 
law natural and positive 14 
Moral Rules, positive . . 19 

Moral Sanction ... 22 

— — in international law . 28 

Morality. (See Positive Mo- 
rality) 

— Equity as meaning . . 116 

Mortgage in English law, 

difference between, and 
hypotheca of the Roman 

law 159 

Motive should not be con- 
founded with utility con- 
sidered as the test of 
conduct .... 14 

— goodness and badness of 

motives ... 15 

— in what sense all motives 

are selfish . . . ibid, 

— existence of benevolent and 

anti-social motives . . 16 

*— theory of utility not di- 
rectly concerned with 
motives . . . .16 

— implied in the term ‘ right’ 66 

— and in the term ‘ intention ’ ibid. 

— necessity for analysis of . 72 

— ‘ determining the will * . 75 

— when it concurs with inten- 

tion ibid. 

N ation, conquered. (See 
Peregrini) 

Nature, law of ... 1 

— the phrase a source of con- 
fusion .... ihUL 
«— not a source of positive law 106 
N atural or physical sanctions 25 
Natural law ... 1 

— — • distinction of natural 

and positive law . 14, 112 

Ulpian's mistake in ex- 
tending the term to in- 
stincts of animals . 25, 111 

— — uselessness of the distinc- 
tion between natural and 
positive law . . . 118 

— disparate meanings at- 
tached to the term . . 118 
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Natural Procedure, ap- 
proached by Roman Sys- 
tem 117 

Natural Rights, meaning 

of the term . . 113, 142 

Negligence involved with the 

term * right ’ . . .56 

— analysis of the term . 73, 77 

— * culpa,’ the term as applied 

to negligence examined . 78 

— an essenti^ component part 

of injury ... 84 

— but is not of itself injury 84, 85 
Non-imputation, grounds* or 

causes of . .88 et seq. 

Notions pervading the science 

of law, analysis of . 56-93 

Nulijties as sanctions . • 98 
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w Sovereignty) y causes or . 44 

Objects of rights and duties, 
the term * res * applied to 
acts and forbearances con- 
sidered as ... 60 

Obugatio may be combined 

with right in rem 64 

— the term ambiguous . . 66 

— meaning of, in Roman Law 138 

— misunderstood by authors of 

French Code . . . ihidU 

Obligation. (See X>ufy, 
Dutm) 

— Paley’s analysis of the term 4 

— imperfect .... 6 

— legal and moral, distin- 

guished ... 22 

— is positive or negative , 67 

— is relative or absolute . ibid. 

— what is implied in the term 72 

— distinguished from * sanc- 

tion ’ . . .81 

— to will possible . . 82 

— but to desire or to suffer im- 

possible . . . t5tU, 88 
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physical restraint . . ibid. 

— is sanctioned b;^ suffering . U>id, 

— the terms * injury * and 

‘guilt* contradictory to 
the term * obligation ’ • 85 

Obligations, divisions of, be- 
long to general jurispru- 
dence .... 68 
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generally styled by au- 
thor * offices ’ or ‘ duties * 66 

— - upon determinate persona 

styled ‘ obligations * . ibid, 

— - arising from the possession 

of res alienee ... 87 

Occult Qualities, the scho- 
lastic notion of . . 139 

OccuPANCT, title bv . • 166 

Offences. (See Crimes) 
Oligarcht, a form of aristo- 
cracy . . . .83 

Omission ... 77, 85 

Oper^ servorum . . . 153 

Opinion, law set by general 
(See Lawy Positwe 
Morality) . 3, 19 ci seq. 

— analogy between a law pro- 

per and a law set by 
general opinion . . 20 

— law set by opinion of a de- 

terminate body analogous 
to law proper ... 21 

— of private lawyers, influence 

of ... . 99,106 

Origin or cause of political 

government ... 43 

Original Contract, false 
hypothesis of, as basis of 
government . , 4b et seq. 

Ownership, preliminary de- 
finition of the term . 64 

•— and servitusy the differences 

between ... 64, 148 

— limited, defined . . 164 et seq. 

— (or dominium proper) defined 157 


DACT, fundamental, theory 

r of 46 

Paley, his analysis of obliga- 
tion .... 4 

— his definition of Civil Li- 
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— his rules for the interpreta- 

tion of contracts . . 80 

his statement of the diffi- 
culty arising from the 
competition of opposite 
analogies . . . 126 

Pandects, nature of materials 

from which composed . 121 

» arrai^ement of, purely un- 

sdentifio • ibid. 
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Pandects, enormous fault of, 
if (with Code) considered 
as a code in the modem 
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Parliament (British) is a 
determinate body of the 

* generic * description . 21 

— holds its powers virtually in 

trust ... 34 

— the ancient, was the ulti- 

mate court of appeal . 36 

— Act of, is a law set by the 

sovereign body directly 
and immediately . . 96 

— is sovereign in Inffia . . 98 

— but not in Canada . . ibid. 

Particular Jurisprudence, 

distinguished from gene- 
ral 62 

Patent Rights are rights in 

rem 68 

— are rights to forbearances 

merely .... ibid, 
Patria potestas, its large 

extent in Koman Law . 141 

Pays dr droit pxtut and 
pays de coutumesy mean- 
ing of the phrases . .101 

Penal actions ... 93 

Pereorini, difficulties arising 

from their p(»i turn . . 107 

— how those difficulties were 

overcome . . 107, 108 

Permissive Laws . . 6 

Person, implied in the term 

* right ^ .... 66 

— in its proper meaning » 

lumo .... 67 

— this meaning adopted by 

author .... ibid, 

— sometimes used to denote 

condition or status . . 68 

— distinguished from * thing * 69 

— and from * fact * or ‘ event * 62 

Personam, rights in. (SeeJ^ua 

in personam) 

Personarum Jus. (See Jus 
personarum et rerum) 

Persons, natural, and legal or 

fictitious ... 67, 62 

— fictitious or legal persona 

are of three kinds . . 58 

— distinguished from things . 69 

— and things distinguiSied 

from events • * 62 
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Persons may be considered as 
things where they are 
the subject of rights . 67 

— under the age of twenty-five 

were, by the Roman sys- 
tem, presumed to be 
ignorant of law , . 90 

— corporate bodies are legal 

persons .... 154 
Persons and things, how 
distinguished from 
* events* . ... 62 

— — law of . . . 136 et seq. 

— uses of the distinction . 137 

— — the distinction not con- 

sistently followed by its 
authors .... 138 
Petitions of right . . 43 

Philosophy of positive 
LAW, an appropriate 

name for the subject of 
these lectures . . . 62 

Physical or natural sanctions 26 
Physical Compulsion, dis- 
tinguished from * sanc- 
tion * . • • .83 

— — may affect the mind as 

well as the body . . ibid. 

— — not necessary to the in- 

fliction of suffering . ibid. 
— - — as a ground of exemption 92 
PiGNUS or PLEDGE 9ijus in re 
aliend according to the 
Roman law . • . 169 

Plebiscitum .... 96 

Political government. (See 
Government, Political 
Society, Sovereignty) 
Political and private condi- 
tions, difficulty in distin- 
guishing .... 143 
Political liberty, true 

meaning of . . .40 

— — is the absence of legal re- 

straint .... 68 

Political society. Indepen- 
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PoliticcU Society) 

— — , the test of numbers not 

an essential property of 
subordinate ... 80 

— — origin or causes of . 43, 44 
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sovereign power exer- 
cised through . « 38 
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Popular Prejudices extir- 
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P0PULARG0VERNMBNT,mean- 

ing of the term . . 41 

Pop ULUS, legislative power of 

Roman .... 96 

Positive International 
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called International 
Law) is a branch of the 
science of positive mora- 
lity .... 2 

is not law proper . . 28 

what h international mo- 
rality frequently con- 
founded with what ought 
to be . . . .24 

this confusion avoided by 

Von Martens . . ^ ibid. 

concerns the intercourse 

of independent political 
societies .... 28 

according to, a govern- 
ment de facto not neces- 
sarily de jure ... 60 

— — sometimes styled jus 

gentium . . . .Ill 

erroneously treated, by 

some continental jurists 
under the head of ‘ pubhc 
law * . . . . 144 

Positive Law is the appro- 
priate matter of jurispru- 
dence .... 1 

resembles the Divine 

Law .... 3 

and certain moral rules . ibid. 

division of, into law natu- 
ral and positive . . 14 

— — conflict between, and 

positive morality . . 22 

tendency to confound, 

with positive morality 
and other objects . . 24 

essential difference of 26, 61 

international law is not 28 

is the creature of the 

soverei^ or state . . 102 

Positive Morality, defini- 
tion of . . . . 2, 19 

laws imposed by general 

opinion are rules of . 21 

— — laws of honour , ibid. 
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of imperfect obligation 
ought to be classed with 26 

distinction of sovereign 

governments into ‘law- 
ful ’ and * unlawful ’ is 
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measured by the standard 

of 60 

Possession and ^twiai-posses- 
sion, the distinction made 
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Power, sovereign. (See 
Sovereign) 
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influence of, in making 
laws . . .106, 129 

PiiJSCOGNoscKNDA, morc, 
contained in the law of 
things than in the law of 
persons .... 142 
Prasdium dominans and ser- 

viens . . .68, 152 

Pracdiorum urbanorum et 

KiJSTicoRUM, servitutes . 153 
PumoR Perkgrinus, origin 

of his appointment . 107, 108 
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him .... ibid, 
pR ACTOR Urbanus, Origin of 

the office . . 108, 116 

his original jurisdiction 

was confined to the ad- 
ministration of law . 117 
edicts of, difference be- 
tween ‘ genera] * and 
‘special* . . . 118 

why the general edicts 
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Praetorian edict. (See 

JCdict of Preetor) 118 et seq. 
PRACTORIAN LAW, origin of . 107 

sometimes identified with 

jus gentium , . . 109 

is founded on jus gen- 
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law . . 122,123 

— — formed by the Edict of 
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Precarium .... 169 
Prescrii>tion, title by . . 165 

Presumptions ... 90 

Primary rights distin- 
guished from sanctioiLing 
rights .... 145 
method of their subdivi- 
sion .... 146 
Princeps the only constitu- 
tional title of a Roman 
Emperor .... 97 

Private and public wrongs, 

distinction between . 93 

— or unauthorised lawyers, in- 

fluence of their opinions 

99, 106, 129 

— and public law . 143 et seq. 
Privilege, its meaning in 

Koman Law ... 97 

— and in common English 

parlance . . . ibid, 

— properly so called (or per- 

sonal privilege) distin- 
guished from, prwilegium 

rei 166 

Proceeding in jure . .117 

— injudicio .... ibid. 

— judicium extra ordinem. , ibid. 
Proceedings, object of civil 

and criminal . . 93 

Property, preliminary defini- 
tion of the term . . 64 

— various meanings of the 

word .... 148 

— distinguished from servitus 

150 et seq, 

— variously modified . . 156 

— in the strict sense defined . 157 

Propbietab used in distinction 

to usufruct . . . 158 
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studies . . . .55 
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and arrangement of 133 cf seq, 
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menting the code . . 134 

Public law, two principal 
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Public law, in strict sense, 

what .... 143 

— — place which it ought to 

occupy .... 144 

— — in large or vague sense . 143 
various other meanings 

of 144 

PuFFENDORp, his confusion of 
positive morality with 
what morality ought to 

be 24 

Punishment, its purnose . 93 

— what Bentham calls * vica- 

rious punishment* . ibid. 
Purchase, title bv, in English 

law .... 170 
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Representation, the perfor- 
mance of the trust can 
only be enforced morally 34 
Refutation, right to, is a 

right in rent ... 68 

Res, meaning of the word . 60 

Res divinl juris . . . 155 

Res mancipi .... 61 

Res puBLiCiB, pri vat-®, com- 
munes . . . .154 

Rescripta ... 97, 100 

Resemblance, the term de- 
fined .... 17 

Responsa prudentium, sup- 
posed source of their au- 
thority in the lawyers 
who emitted them . .106 


Q UASI-VOSSESSION . . 169 

Quasi-skrvitus . . 165 

Qui JURE suo utitur nemi- 
NEM L^DiT, almost an 
identical proposition . 149 

Quia bmptorbs, Statutes of, 
prohibited the creation of 
new subordinate tenures 160 

R ashness, defined . . 77 , 78 

— (alternatively, with in- 
tention, &c.) an essential 
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— but is not of Itself in- 
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in the judge who gave 
effect to them . . ibid, 
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mitted to them . . ibid. 

Revealed. (See Divine Law) 
Right, divine right of sove- 
reign government against 
its subjects ... 42 

— ideas implied in the terra 

* right* considered . 56 et aeq. 

— certain definitions of the 
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Ratio decidendi, process of 
extracting, from a judi- 
dal decision . . . 125 

Real right. inrem) 

Real servitude . 152 et eeq. 
Relative duties in respect 
of their remote purpose 
are absolute duties . 71 

Relative duties, difference 
between and absolute 
duties . . . 70, 71 

Relative rights, the term 

ambiguous . . .71 

Rem, right in. (See Jvm in 
rent) 

Rbpealino tjlws ... 26 

Representation, theory of, 

of people in Parliament . 84 

— delegation of authority may 

be absolute or subject to 
a trust .... ibid. 

— in this country, it is subject 

to a trust • • • ibid. 


term, examined . . 69 

— cannot, properly speaking, 

be future ... 15 

Rights in rem. (See Ju$ in 
rent) 

— in personam. (See Jus in 

mrsonam) 

— of Persons and Things . 62 

— arising out of a contract . 65 

— of action .... ibid, 

— founded on an injury . . ibid. 

— natural or inborn . 118, 142 

and duties divided into ^pri- 
mary ’ and ‘sanctioning* 

or ‘secondary* . . 145 

— division of primary rights 
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— appurtenant and in gross . 152 

— limited by regard to succes- 

sive enjoyment . 155 et seq. 

— vested and contingent 160 et s^. 
Roman Commonwealth, 

legislative power under 96 
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Roman Law, advantage of the 

study of . . . .64 
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of their writings . . 54 
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them to the word * person* 67 

— the term Hhing* extend- 
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‘ things * by them . . ibid. 

— — their division of things 
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vitus * and * dominium * 
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Rules of practice of the 
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dical sense ... 98 


ALE of an immoveable in 
French law is a convey- 
ance as well as a contract 66 
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PAOK 

Sanction, various meanings 

and etymology of the word 93 
Sanctioning rights are dis- 
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rights, a main division of 
rights . . . .145 

Sa VIGNY, his account of the 
method of the Roman 
jurists . . . . 54 

— his detiuition of servitude . 150 

— his objections to codifica- 
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Security, classed by Black- 
stone with ‘ absolute 
rights* . . . .142 

Set.fi 811 system, the theory of 

motives so called . 15, 16 

Self-regarding duties, one 

kind of absolute duties . 71 

Sen ATU8-coN8ULTA,law8 made 
by the Roman Emperors 
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Consulta. . , 96, 97 
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rem 150 

— the distinction of real servi- 
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. ibid. 
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. ibid. 
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• ibid. 
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servitudea ’ by J ustinian 153 
•— his method followed by the 

French Code . . . ibid. 

— what is quasi-servitus . . 155 

— considered as a species of 

jiis in re aliend . . 168 

Sic utbrb tuo ut alienum 

NON LiEDAS . . . 144 


Sidney asserts that sove- 
reijcn power is incapable 
of leg^ limitation . . 41 

Skill, want of, why a ground 

of liability ... 97 

SiAVE, according to Roman 

law, was a person . 57, 60 

— what was meant by his being 

called a thing or chattel 60, 67 
SociETY,independent political. 

Independent Political 
Society') 

— natural .... 28 

— political, origin of . 28, 43 

Soldiers, under Roman sys- 
tem were presamod to be 
ignorant of law . . 90 

SouRi^ES OF LAW, meanings of 

the phrase . . 96 et seq. 

Sovereign. (See Government^ 
Sovereignty) 

— powers, delegation of . 33, 34 

— half-sovereign states, nature 

of 35 

— power incapable of legal 

limitation ... 37 

— attempts of sovereigns to 

oblige themselves or their 
successors . . . ibid. 

— * unconstitutional,’ the term 

as applied to the conduct 
of a sovereign . . 38 

— by English law the king is 

not, although bv an acci- 
dent of the British con- 
stitution he is in fact 
free from legal obligation 39 

— government cannot have 

legal rights against its 
own subjects ... 42 

— but may have divine and 

moro/ rights . . . ibid. 

— foreign, may sue in their 

sovereign capacity in the 
English Courts of law and 
equity .... 48 


Sovereign governments, 
division of, into govern- 
ments dejure and govern- 
ments de facto . . 60 

France in 1815 andin 1876 27 

— legal duties flow from the 

command of the . . 70 

— laws made directly by the 

sovereign, examples of 96 

— laws not made directly by 

the sovereign, examples 
of . . . » .97 

Sovereignty. (See Govern- 
menu Sovereign) 

— implies an independent poli- 

tical society ... 26 

— distinguishing marks of, 

1. a habit of obedience to 
a common determinate 
superior .... ibid. 

2. Independence on the 

part of the monarch or 
sovereign number . . ibid. 

— and subjection,their relation 27 

— the two distinguishing 

marks must be united to 
constitute ... 28 

— the habit of obedience illus- 

trated by the state of 
France in 1815 and in 
1871 .... 27 

— to constitute, there must be 

a habit of obedience by 
the generality to one and 
the same determinate per- 
son or body . . . ibid. 

— definition of, by Bentham . 30 

by Hobbes . . • . 

by Grotius . . . ibid. 

by von Martens . . ibid. 

— various forms of . .32 et seq. 

Special Constitutions -were 

laws made by the Roman 
Emperors regarding per- 
sons or cases ... 97 

Species and genus ... 61 

Specific performance of con- 
tract .... ibid. 
Spes Successionib . 167, 161 

State, concession by • 164,155 

— as a proprietor . . .154 

— vJtimus hmres . . . 1.57 

Status, right to, ju« in rem . 68 

— action affecting status un- 

congenial to English law ibid 



INDEX. 


8TA 

PAGE 

Status, the notion of, is the 
basis of the distinction 
between the Law of Per- 
sons and the Law of 
Things . . 136 et aeq. 

— what constitutes . .137 

— the right, &c., constituting 

status bear certain marks 

137-139 

— erroneous definitions of 139-141 

— distinct from caput . .141 

Statute law, principles of 

construction . . . 123 

— advantages and disadvan- 

tages of statute and judi- 
ciary law, so far as re- 
lates to form . . 129 et seq. 

Strangers. (See Peregrini) 

— amenable to the law of the 

country in which they re- 
side .... 51 

— under Roman law had no ' 

rights .... 107 
Subjection — the relation of 

sovereignty and . . 27 

Subjects when justified in re- 
sisting established go- 
vernment ... 9 

Subordinate, supreme and 
division of political 
powers into . . .33 

— legislatures, laws made by 93 
Substantive and Adjec- 
tive Law, explanation 

of the terms . . 117, 145 

— objections to the terms . 115 

Substitution of heirs . . 157 

Succession to sovereignty. 

(See Government) 

Successive ownership . 155,156 

Suicide, reason of duty to ab- 
stain from ... 71 

Superficies, a species of jus 

in re aliend , . . 158 

Superior, involved in the 

notion of command . 5 

Supreme, and subordinate, di- 
vision of political powers 
into ... 83, 34 

Supreme Federal Govern- 
ment .... 36 

Supreme Government (See 
Government^ Sovereign^ 
Sovereignty) 

Sympathy, theory as to . 16 


197 

TJNI 

page 

T emerity. Rashness) 

Tenure, the term ex- 
plained .... 159 
Terror as a ground of ex- 
emption .... 92 

Testamentary power, legis- 
lation of Praetors regard- 
ing 123 

Thibaut, his definition of 

status .... 140 
Thing implied in the term 

‘ right ’ . . . .56 

— proper meaning of . .50 

— other meanings of the term 60 
Things, division of things into 
‘ corporeal ’ and ‘ incor- 
poreal * . . . . ibid, 

— slaves sometimes styled 

‘ things * . . . . ibid. 

— moveable and immoveable 61 
— specifi(;ally and geiierically 

determined . . ibid. 

— fungible and not fungible . ibid. 
— manctpi and nec mannpi , tbid. 
— Law of, as distinguished 

from Law of Persons 1 36- 1 38 
Titles, the subject introduced 164 
— considered generally . . ibid, 

— functions of . . . 166 

— Bentham’s criticism of the 

term . . . .167 

— extended meaning . . ibid. 

— simple and complex . .168 

— essential and accidental 

facts of . . . . ibid. 

— various classifications of . 170 
— jure gentium and civUi . ibid, 
— original and derivative . ibid, 
— by descent and purchase . ibid. 
Trusts, subject of Equity ju- 

rii^iction . . .123 

— belong to all systems . . ibid. 


LPIAN, his attempt to de- 
fine junsprudence . . 24 

— his jus naturals . . 25, 111 

Unconstitutional, the epi- 
thet does not imply 
‘illegal* ... 38 

United States of America, 

form of government . 36 

Universitates juris . .189 
Univbrsitates rsrum . 62 



198 


rKw 


INDEX, 


WHO 


PAGE 

Unwritten Law. (See 
Written Imw) 

USUFRUCTUS • . .163 

USUS il^id. 

Utilis, derivation of the word 120 
Utility, brief summary of the 

theory .... 7 

— infers Divine commands 

from general tendency of 
human actions . . ibid. 

— first objection to the theor}% 

a dangerous guide . . 8 

— first answer to titiis objection ibid. 

— second answer . . . ibid. 

— the hypothesis admits the 

play of moral sentiments 
as the immediate motives 
of action .... 9 

— but in anomalous cases our 

conduct must be guided 
immediately by the prin- 
ciple of utility through 
cedculadon of the specific 
consequences of the act 
contemplated . . . ibid. 

— importance of applying the 

principle of, to political 
questious . . . ibid. 

— second objection, diflficultjp” 

of mastering the princi- 
ples of the theory so as to 
ascertain the Divine com- 
mands .... 10 

— how the difficulty is solved 

or extenuated . . 10, 11 

•— the suggested inconveni- 
ence applies to all the 
arts and sciences . . 10 

— remedies for this evil . . ibid. 

— the imperfection of utility 

as an index no proof that 
it is not the index . .11 

— the argument similar to that 

of Butler’s ‘ Analogy * . ibid. 

— misconceptions regarding 

the theorj' . . 14 «< seg. 

— theory of utility has no 

necessary connection with 
any hypothesis concern- 
ing the nature or origin 
of motives • . • 16 


PAQS 

V ESTED, meaning of the 
word, as applied to rights 

161-1G4 

— meaning of, as applied to a 

retnainderin English Law 1 GS 
Volition, a wish antecedent 

to an act .... 74 

— strictly applies only to those 
wishes which are imme- 
diately accomplished in 
a bodily movement . ibid. 


TUARDf rights of guardian 
I V over, are rights in per- 

sonam .... 67 

— but rights of guardian to 

custodi' of, are rights in 
rem. . . . . ibid. 

Will implied in the term 

* right ’ . . . .66 

— #why necessary to analyse 

the term .... 72 

— what 18 really meant by it . 73 

— dominion of, restricted to 

certain bodily organs . ibid. 

— differs from motive , • 74 

— and from intention . . 76 

— an obligation to will not im- 

possible .... 81 

— supposed conflict of, with 

desire .... 82 

Wish, (See Act, 

Women under the Roman 
system presumed to be 
ignorant of law . . 90 

Written and unwritten 

LAW . . . 95 ei seq. 

the juridical meaning of 

the terms, or meaning as 
understood by modem 
Civilians ... 95 

also call^ ‘ promulgated* 

and * unpromulgated ’ law 99 

this meaning adopted by 

Blackstone . . . 101 

the grammatical mean- 
ing of the terms, or mean- 
ing as understood by the 
Roman law 3 'ers . . 100 

W KONG. ( See Jnj ury) 

Wrongs, public and private 

71( 93 et seq., 143, 144 


SpoUisvoode & Co., Printers, Aeir-strest Square, London, 



ME. MUEEAY’S LIST. 


WORKS BY THE LATE SIR HENRY MAINE. 

I. ANCIENT LAW : its Connection with the Eabey 
Histoby of Society, and its Relation to Modern Ideas. 
Eleventh Edition, 8vo. 12#. 

II. LECTURES on the EARLY HISTORY of INSTI- 

TUTIONS, in continuation of the above work. Fourth 
Edition. 8vo. 12#. 

III. VILLAGE COMMUNITIES in the EAST and WEST. 

Six Lectures delivered at Oxford. Fifth Editwn, To which 
are added other Lectures, Addresses, and Essays. 8vo. 12#. 

IV. DISSERTATIONS on EARLY LAW and CUSTOM. 

Chiefly selected from Lectures delivered at Oxford. 8vo. 12#. 

V. POPULAE GOVEENMENT. I. Prospects of 
Popular Government. II. Nature of Democracy. 111. 
Age of Pkogress. IV. Constitution of the United 
States. Third Edition, 8vo. 12#. 

VI. The WHEWELL LECTUEES on INTEENA- 

TIONAL LAW. 8vo. 

EESEAECHES into the EAELY HISTOEY of MAN- 
KIND, and the Development of Civilisation. By Edward 
B. Tylor, F.R.S. Second Edition, 8vo. 12#. 

PEIMITIVE CULTUEE ; Eesearches into the Develop- 
ment of Mythology, Philosophy, Religion. Art, and Custom. 
By Edward B. Tylor, F.R.S. Second Edition, 2 vols. 
8vo. 24#. 

FINANCE and POLITICS ; an Historical Study. By 

Sydney Buxton, M.P., Author of ‘ A Handbook of Political 
Questions ’ Ac. 2 vols. 8vo, 

The STUDENT’S HUME ; a History of England from 
the Earliest Times to the Revolution in 1688. Based on 
the History of David Hume. Incorporating the Corrections 
and Researches of recent Historians. Revued Edition^ con- 
tinued to the Treaty of Berlin, 1878. By the late Professor 
J. S. Brewer, M.A. With 7 Coloured Maps and 70 Woodcuts 
(830 pp.). Crown 8vo. 7#. ^d. 

The Work may also be obtained in Three Divisions. Price 2#. ^d, each. 
Part L— From b.c. 65 to a.d. 1486. Part II.— 1486-1688. 
Part m.-<-1688-1878. 


{^ContintLed, 



2 


Mr, Murray's List, 


A Nero VoUm-e. 

STUDENT’S MODEEN EUROPE. From the Pall of 
Constantinople to the Treaty of Berlin. By R. Lodge, 
M.A. Second Edition, Crown 8vo. Is. ^d. 

‘ Lpt it be said once and for all that the design and arrangement are excellent* 
Tlie work makes no 'flight demands upon the author's capacity ior clear and sensible 
exposition. To such demands Mr. Lodge has proved himself fully equal, while it is 
not difficult to discover, scattered throughout the book, traces of higher qualities.’ 

Satuiuiay Review. 

LIFE and LETTEES of JOHN, LORD CAMPBELL, 

Lord Chief Justice, and afterwards Lord Chancellor of England. 
Based on his Autobiography, Journals, and Correspondence. 
Edited by his Daughter, the Hon. Mrs. flARDCASTLE. Second 
Edition. With Portrait. 2 vols. 8vo. JOs. 

LIVES of the CHIEF JUSTICES of ENGLAND ; from 

the Norman Conquest to the Death of Lord Tenterden. By 
Lord Campbell, LL.D. Third Edition. 4 vols. Crown 8vo. 
each. 

LIVES of the LORD CHANCELLORS, and KEEPERS 

of Ihe GREAT SEAL of ENGLAND; from the Earliest 
Times till the Reign of George IW By Lord Campbell, 
LL.D. Fourth Edition, 10 vols. Crown 8vo. 06', each. 

The STUDENT’S MANUAL of MORAL PHILOSOPHY. 

With Quotations and References. By William Fleming, 

D.D. 

HISTORY of EUROPE during the MIDDLE AGES. 

By Henry Hallam, LL.D. Containing his latest Corrections 
and Additions. 3 vols. 8vo. 306., or Cabinet Edition, 3 vols. 
post 8 VO. 46. each. 

CONSTITUTIONAL HISTORY of ENGLAND; from 

the Accession of Henry VII. to the Death of George II. By 
Henry Hallam, LL D. 3 vols. 8vo. 306., or Cabinet Edition, 
3 vols. post 8vo. 4s. each. 

The LEX SALICA ; the Ten Texts with the Glosses and 
the Lex Emendata. Synoptically Edited by J. H Hessbls. 
With Notes on the Frankish Words in the Lex Salica by 
H. Kern, Professor of Sanskrit in the University of Leyden. 
4to. 426. 


JOHN MURRAY, Albemarle Street. 



ALBSMi-RIiV BtEVBT, LOWDOR. 

February^ 1888. 


MR MURRAY’S 

GENERAL LIST OF WORKS. 

ALBERT MEMORIAL. A Descriptive and Illustrated Account 

of thH Nitloual '\tonnment at Kmsington. Illustrated bv nii'uerous 
Engravings. With Descriptive Text. By Doynb C. Bull.. With 21 
Plates. Folio. Ul 12«. 

Handbook to. Post 8vo. Is, ; or Illus- 
trated Edition, 2». 6d* 

ABBOTT (Rbv. J.). Memoirs of a Church of England Missionary 

in tbe North American Colonies. Post 8vo. 2s. 

ABERCROMBIE (John). Enquiries concerning the Intellectual 

Powers and the Investigation of Truth. Fcap. 8vo. 8s. Bd. 

ACLAND (Rbv. C.). The Manners and Customs of India. Post 
8vo. 2s. 

JESOP’S FABLES. A New Version. By Rav. Thomas Jambs. 

With 100 Woodcuts, by Tsnnibl and Wolfb. Post 8vo. 2s. 6d. 
AGRICULTURAL (Rotal) JOURNAL. (Published haff-yearly.) 
AINGER (A. C.). [See Eton.] 

ALICE (Pbinobss); GRAND DUCHESS OP HESSE. Letters 

to H.M. THB Qubbn. With a Memoir by H.R.H. Princess Christian 
Popular Edition. Portrait. Crown 8vo. 7s. 6dL, or Original Edition, 12s. 

AMBER-WITCH (The). A most interesting Trial for Witch- 
craft. Translated by Lady Duff Gordon. Post 8vo. 2s. 

AMERICA. [See Bates, Nadaillao, Rumbold.] 

APOCRYPHA : With a Commentary Explanatory and Critical 
By Prof. Salmon, D.D , Prof. FuUer, Archdeacon Farrar, Arch 
deacon Gifford, Canon Rawlinson, Dr. Edersbeim, Bev. J. H. Lupton 
Bev. C J. Ball. Edited by Hbnbt Waox, D.D. 2 vols. Medium 8vo, 

ARISTOTLE. [See Gbotb.] 

ARTHUR'S (Little) History of England. By Lady Calloott. 

Ntw Bdition, conlinued to IS78. With Woodcuts. Foap. 8vo. Is. 6ct. 

— History of France, from the Earliest Times to the 

Fall of the Second Empire. With Woodcuts. Fop. 8vo. 2s. 6d. 

AUSTIN (John). General Jubisprudbnob; or. The Philosophy 
of Positive Law. Edited by Robert Campbell. 2 Vols. 8vo. »2s. 

Student’s Edition, compiled from the above work, 

by Robbkt Campbell. Post 8vo. 12s. 

Analysis of. By Gordon Campbell. Post 8vo. 68, 

BABER (E. C.) Travels in W. China. Maps. Royal 8vo. 58, 

BAINES (Thomas). Greenhouse and Stove PlanuS, Flower- 
ing and Fine- Leaved. Palms, Ferns, and Lycopodiums. With fuU 
details of the Propagation and Cultivation. 8vo. 8s. 6d. 



4 


LIST OP WORKS 


BRIDGES (Mrs. P. D.). A Lady's Travels m Japan, Thibet, 

Yarkand. Kashmir, Java, the Straits of Malacca, Vancouver’s Island, &e. 
With Map and Illustrations from Sketches by the Author. Crown Svo. 15«. 

BRITISH ASSOCIATION REPORTS. 8vo. 

The Reports for the years 1881 to 1876 may be obtained at the Offices 
of the British Association. 

Glasgow, 1876, 25*. Swansea. 1880, 5 Canada, 1884, 24«. 

Plymouth 1877, 24«. York, 1881, 24«. Aberdeen. 1886, 24*. 

Dublin. 1878, 24a. Southampton, 1882, 24s. Birmingham, 1886, 24s. 
Sheffield, 1S79 24s, Southport, 1888, 24» 

BROCKLEHURST (T. U.). Mexico To-day : A Country with a 

Great Future. With a Glance at the Prehistoric Remains and Anti- 
quities of the Montezumas. Plates and Woodcuts. Medium 8 vo. 21s. 

BRUCE (Hon. W. N.). Life of Sir Charles Napier. [See Napier.] 
BRUGSCK (Professor). A History of Egypt under the 
Pharaohs. Derived entirely from Monuments, with a Memoir on the 
Exodus of the Israelites. Maps. 2 Vols. 8vo. 82s. 

BULGARIA. [See Barkley, Huhn, Minohin.] 

BUNBURY (E. H.). A History of Ancient Geography, among the 
Greeks and Romans, from the Earliest Ages till the Fall of the Roman 
Empire. Maps. 2 Vols. 8vo. 21s. 

BURBIDGE (P. W.). The Gardens of the Sun: or A Naturalist's 

Journal in Borneo and the Sulu Archipelago. Illustrations. Cr. 8vo. 14s. 

BURCKHARDT'S Cicerone ; or Art Guide to Painting in Italy. 

New Edition, revised by J. A. Cbowe. Post 8vo. 6s. 

BURGES (Sir Jakes Bland, Bart.) Selections from his Letters 

and Papers, as Udder-Secretary of State for Foreign Affairs. With 
Notices of his Life. Edited by James Uuttok. 8vo, 16s. 
BURGON (J. W.), Dean op Chichester. The Revision Revised ; 
(l.) The New Greek Text; (2.) The New English Version (3.) West- 
cott and Hort’s Textual Theory. Second Edition. 8vo. 14#. 

Twelve Lives of Good Men. Martin J. Ronth, 

Hugh James Rofo, Ghas. Marriott, Edward Hawkins, Samuel Wil- 
b^rtorce, Richard Lynch Cotton, Richard Gresswell, Henry Octavius 
C^xe, Henry Longueville Hansel, Wm. Jacobson, Ohas. Page Eden, 
(Dhas. Longuet Higgins. 2 vols. Crown 8vo. 

BURKE (Edmund). [See Pankhurst.] 

BURN (Col.). Dictionary of Naval and Military Technical 
Terms, English and French — French and English. Crown 8vo. 16s. 
BUTTMANN'S LBXILOGUS ; a Critical Examination of the 

Meaning of numerous Greek Words, chiefly in Homer and Hesiod. 
By Rev. J. R. Fibhijike. 8vo. 12s. 

BUXTON (Charles). Memoirs of Sir Thomas Powell Buxton, 

Bart. Portrait. 8vo. 16s. Popular Edition, Fcap. 8vo. 6s. 

Notes of Thought. With a Biographical Notice by 

Kev. J. Llewslltk Davies, M. A. Second Edition, PostSvo. 6s. 
— — - (Sydney C.). A Haodhook to the Political Questions 
of the Dayj with the Arguments on Either Side. Sixth Edition. 
8vo. 7s. 6d. 

Finance and Politics, an Historical Study. 8vo. 

iln the Prest. 

BYLES (Sir John). Foundations of Religion in the Mind and 

Heart of Man. Post 8vo. 6s. 

BYRON’S (Lord) LIFE AND WORKS 

Lira, Letters, and Journals. By Thomas Moors. Cabinet 
JBdttion. Plates. 6 Vota. Feap. 8vo, 16f. ; or One Volume, FoiSraits. 
HavsI 8vo. 7s. 6cZ. 



PUBLISHED BY MR. MURRAY, 


5 


BYRON’S (Lord) LIFE AND WOBKS-^ontinued, 

liiFB AND Poetical Wores. Popular Edition* Portrait4k 

2 Vols. Royal 8vo. 16«. 

Poetical Works. Library Edition* Portrait. 6 Vols. 8yo.45«. 
Poetical Works. Cabinet Eklition* Plates. 10 Vols. 12mo. 80^. 
Poetical Works. Pocket Ed. 8 Vols. I61110. In a case. 215. 
Poetical Works. Popular Edition* Plates. Royal 8ro. 7«. %d. 
Poetical W orks. Pearl Edition* Crown 8vo. 28* 6d. Sewed 
Clorh. 3a. 6d. 

Childb Harold. With 80 Engravings. Crown 8vo. 12«, 
Childs Harold. 16mo. 28* %d. 

Childb Harold. Vignettes. 16mo. la. 

Childe Harold. Portrait. 16mo. 6(2. 

Tales and Poems. 16mo. 2a. 6(2. 

Miscellaneous. 2 Vols. 16xno. 5a. 

Dramas and Plays. 2 Vols. 16mo. 5a. 

Don Juan and Beppo. 2 Vols. 16mo. 5a. 

Beauties. Poetry and Prose. Portrait. Fcap. 8vo. 3a. 6(2. , 

CAMPBELL (Lord). Life : with his Autobiography, selections 
from Journals, and Correspondence. By Mrs. Hardcastle. Portrait. 
2 Vols. 8vo. S0«. 

Lord Chancellors and Keepers of the Great 

Beal of England. From the Earliest Times to the Death of Lord Eldon 
in 1888. 10 Vols. Grown 8vo. 6s. each. 

— - Chief Justices of England. From the Norman 

Conquest to the Death of Lord Tenterden. 4 Vols. Crown Svo. 6s. each. 

— (Thos.) Essay on English Poetry. With Short 

Lives of the British Poets. Post Svo. 8s. 6d* 

CAREY (Life of). [See George Smith.] 

CARLISLE (Bishop op). Walks in the Regions of Science and 

Faith — a Series of Essays. Crown Svo. 7s. 6d. 

CARNARVON (Lord). Portugal^ Gallicia, and the Basque 
Provinces. Post Svo. 8s. 6d. 

CARNOTA (CoNDB da). The Life and Eventful Career of F,M. the 

Duke of Saldanha ; Soldier and Statesman. 2 Vols. Svo. 32«. 

CARTWRIGHT (W. C.). The Jesuits: their Constitution and 

Teaching. An Historical Sketch. Svo. 9«. 

CAVALCASELLB’S WORKS. [See Crowe.] 

CESNOLA (Gen.). Cyprus; its Ancient Cities, Tombs, and Tem- 

ples. With 400 Illustrations. Medium Svo. 60s. 

CHAMBERS (G. F.). A Practical and Conversational Pocket 

Dictionary of the English, French, and German Languages. Designed 
for Travellers and Students generally. Small Svo. 6s. 

CHILD-CHAPLIN(Dr.). Benedicite; or,Song of theThree ChUdren; 
being Illustrations of the Power, Beneficence, and Design manifested 
by the Creator In his Works. Post Svo. 6s, 

CHISHOLM (Mrs.). Perils of the Polar Seas ; True Stories of 
Arctic Discovery and Adventure. Illustrations. Post Svo. 6«. 
OHURTON fARaHDBA0ON^. Poetical Remains. Post 8va. 7s. A/L 



6 


LIST OP WORKS 


CLASSIC PREACHERS OP THE ENGLISH CHURCH. 

Lectures delivered at St. James*. 2 Vols. Post 8vo. 7». 6d. each. 

CLIVE’S (Lobd) Life. By Rkv. G. R. Glbio. Post 8vo. 8*. 
CLOHE (C. M.), Military Forces of the Crown ; their Administra* 

lion and Government. 2 Vols. 8vo. 2ls. each* 

CLODE(C.M.). Administration of Justice under Military and Martial 

Law, as applicable to the Army, Navy, and Auxiliary Forces. 8vo. I2s 

COLEBROOKE (Sir Edward, Bart.). Life of the Hon. Mount- 

stuart Elphinstone. With Portrait and Plans. 2 Vols. 8vo. 26s 
COLERIDGE (Samdel Taylor), and theEnp^lish Romantic School. 
By Pkof. Alois Buandl, of Prague. An English Edition by Ladv 
Eastl\kk, assisted by tho Author. With Portrait, Crown 8vo. 125. 
Table-Talk. Portrait. 12mo. 8s. 6d. 

COLES (Johh). Summer Travelling in Iceland. With a Chapter 
on Askja. By E. D. Moloan. Map and Illustrations. ISi. 

COLLINS (J. Churton). Bolingbrokb : an Historical Study. 

Three Essays to which is added an Essay on Voltaire in England. 
Crown 8vo. 7.-. Qd. 

COLONIAL LIBRARY. [See Home and Colonial Library.] 
COOK (Canon P. C.). The Revised Version of the Three First 

Gospels, considered in its Bearings upon the Record of Our Lord’s 
Words and Incidents in llis Life. 8vo. 9s. 

— The Origins of Language and Religion. Considered 

in Five Essays. 8vo. ISs. 

COOKE (E. W.). Leaves from my Sketch-Book. With Desciip- 

live Text. 60 Plates. 2 Vols. Small folio. 31s. 6d. each. 

(W. H.). Collections towards the History and Anti- 
quities of the County of Hereford. Vol. III. In continuation of 
Duncumb’s History. Illustrations. 4to. £2 12s. 

COOKERY (Modbrh Domebtio). Adapted for Private Faiuilies 

Bv a Lady. Woodcuts. Fcap. 8vo. 6s. 

COURTHOPE (W. J.). The Liberal Movement in English 

Literature. A Series of Essays. Post 8vo. 6s. 

CRABBE (Rev. G.). Life & Works. Illustrations. Royal 8vo. 7s, 
CRAIK (Henry). Life of Jonathan Swift. Portrait. 8vo. 18«. 
CRIPPS (Wilfred). Old English Plate : Ecclesiastical, Decorative, 

and Domestic, Its Makers and Marks. New Edition. With Illustra 
tlons and 2010 facsimile Plate Marks. Medium 8vo. 21$. 

Tables of the Date Letters and Mark* sold separately. 6s. 

Old French Plate; With Paris Date Letters, and 

other Marks. With Illustrations. 8vo. 8s. 6d. 

CROKER (Rt. Hon. J. W.). Correspondence ard Diaries, 

comprising Letters, Memoranda, and Journals relating to the chief 
Political and Social Events of the first half of the piesent Century. 
Edited by Louis J. Jknnings, M P. With Portrait. 3 Vols. 8vo. 46s. 

Progressive Geography for Children. 18mo. If. 6d. 

Bosweirs Life of Johnson. [See Boswell.] 

Historical Essay on the Guillotine. Fcap. 8vo, le. 

CROWE AND CAVALCASBLLE. Lives of the Early Flemish 

Paintera. Woodcuts. Post 8vo, 7s. 6d. ; or Large Paper 8vo, l&s. 

History of Painting in North Itsdy, from i4th to 

16th Century. With Illustrations. 2 Vols. Svo. 42«. 



PtJBLlSHED BY MR. MURRAY. 


7 


CROWE AND CAVALCASELLE — continued, 

Life and Times of Titian, with some Account of his 

Family, chiefly from new and unpubliobed records. With Portrait aiid 
Illustrations *1 Vola. 8vo. 21<. 

■■ Raphael ; His Life and Works, with Particular Refer- 

ence to recently disco veied Rrc'^rds, and an exhaustive Study ot 
Extant Drawings and Pictures. 2 Vole. 8vo. 83s. 

CUMMH4G (R. Gordon). Five Years of a Hunter’s Life in the 

Far Interior of South Africa. Woodcuts. Post 8vo. 6s. 

CURRIE (C. L.). An Argument for the Divinity of Jesus Christ 

Translated from the French of the AnsS Em. Bouoaud. Post 8vo. 65. 

CURTIUS* (Professor) Student’s Greek Grammar, for the Upper 
Forms. Edited by Db. Wm. Smith. Post 8vo. 6s. 

Elucidations of the above Grammar. Translated by 

EvanvN Abbot. Post 8vo. 7s. 6d. 

Smaller Greek Grammar for the Middle and Lower 

Forms. Abridged from the larger work. 12mo. 8s. 6ti. 

— Accidence of the Greek Language. Extracted from 

the above work. 12mo. 2s. 6d. 

Principles of Greek Etymology. Translated by A. S, 

Wii.KiNS and E. B. Enoi.and. New Edition. 2 Vols. 8vo. 28s. 

The Greek Verb, its Structure and Development. 

Translated by A. 8, Wilkins, and E. B. England. 8vo. 12s 
CURZON (Hon. Robert). Visits to the Monasteries of the Levant. 
Illustrations. Post 8vo, 7s. 6d. 

OUST (General). Warriors of the 17th Century — Civil Wars of 
France and England. 2 Yols. 16s. Commanders of Fleets and Armies. 
8 Vols. 18s. 

Annals of the Wars— 18th & 19th Century. 

With Maps. 9 Vols. Post 8vo. 6s each. 

DARWIN (Charles). TJfe and Letters, with an autohiographical 
Chapt^er. Fdi ed by his Son, Fmancts Darwin, F.R.S. With Por- 
traits and Woodcuts. 3 Vols. vo 36i.. 

DARWIN’S (Charles) WORKS : — New and Cheaper Editions. 
Journal of a Naturalist during a Voyage round the 
World. Crown 8vo. 7s 6d. 

Origin of Species by Means of Natural Selection ; or, the 

Preservation of Favoured Baces in the Struggle for i.if'e. Woodouta 
Libiary Edition. 2 toIs. Crown 8vo. I2s. ; or popular Edition, 
Crown 8vo. 6s. 

Descent of Man, and Selection in Relation to Sex. 
Woodcuts. Library Editi^’n. 2 vols. Crown 8vo. 16s. ; or popular 
Edition, Crown 8vn. 7s 6d. 

Variation op Animals and Plants under Domestication. 

Woodcuts. 2 Vols. Cl own 8 VO. 15s. 

Expressions of the Emotions in Man and Animals. With 
Illustrations. Crown 8 vo. [Jn preparation. 

Various Contrivances by which Orchids are Fertilized 

BT Insects. Woodcuts. Crown 8vo. 7s fd. 

Movements and Habits of Climbing Plants. Woodcuts. 
Cniwn 8vo. 6s. 

Insectivorous Plants. Woodcuts. Crown 8vo. 9s. 

Effects of Cross and Self-Fertilization in the Vegetable 
Kingdom. Crown 8vo. 9s. 

Different Forms of Flowers on Plants of the same 

flnvriTva r*«.v O w- A » 
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DARWIN — continued. 

Power op Movement in Plants. Woodcuts. Cr. 8vo. 

The Formation of Vegetable Mould through the Aotion of 
■Worms With Illustrations. Post 8vo. 68. 

Life of Erasmus Darwin. With a Study of his Works by 
Ernest Krause. Portrait. New Edition. Crown 8vo. 7«. 6d. 

Faots and Arguments for Darwin. By Fritz Muller 
Translated by W. S. DAuiiAS. Woodouts. Post 8vo. 6a. 

DAYY (Sir Humphry). Consolations in Travel; er. Last Days 
of a Philosopher. Woodouts. Fcap. 8vo. 8«. 6d. 

Salmonia; or. Days of Fly Fishing. Woodcuts. 

Fcap.Sro. 3s. 6<2. 

DB COSSON (Major E. A.). The Cradle of the Blue Nile; a 

Journey through Abyssinia and Soudan. Map and Illustrations. 
2 Vols. PoBtSvo. 218. 

Days and Nights of Service with Sir Gerald Graham's 

Field Force at Suakim. Plan and Illustrations. Crown 8vo. 14#. 

DENNIS (George). The Cities and Cemeteries of Etruria. 

20 Plans and 200 Illustrations. 2 Vols. Medium 6to. 218. 
(Robert), Industrial Ireland. Suggestions for a Prac- 
tical Policy of “ Ireland for the Irish.” Crown 8vo. 68. 

DERBY (Earl of). Iliad of Homer rendered into English 
Blank Verse. With Portrait. 2 Vols. Post 8vo. lOs. 

DERRY (Bishop of). Witness of the Psalms to Christ and Chris- 
tiaidty. The Bampton Lectures for 1876. 8vo. 14$. 

DICEY (Prop. A. V.). England's Case against Home Rule. 

Third Edition. Crown 8vo. 7s. 6d. 

■ ■ Why England Maintains the Union. A popular rendering 

of the above. By C. E. S. Fcap. 8vo. l8, 

DOGkBREAKING. [See Hutchinson.] 

DRAKE'S (Sir Francis) Life, Y oyages, and Exploits, by Sea and 
Land. By John Barrow. Post 8vo. Sa. 

DRINK WATER (John). History of the Siege of Gibraltar, 
1778-1788. With a Description of that Garrison. Post 8Te. 2s. 

DU CHAILLU (Paul B.). Land of the Midnight Sun; Illns- 

tratlons. 2 Vols. 8vo. 368. 

The Yiking Age, The Early History, Manners, 

and Customs of the ATiceHt«>r8 of the EnKlish-speaklng Nations. Illus- 
trated from antiquities found in mounds, cairns, and bogs, as well as 
from the ancient Sagas and Eddas. 2 Vols. Medium Svo. With 1,200 
Illustrations. [Jn the Press. 

DUFFERIN (Lord). Letters from High Latitudes ; a \acht Voy- 
age to Iceland, Jan Mayen, and Spitsbergen. Woodcuts. Post Svo. 7s. 6d. 

Speeches and Addresses, Political and Literary, 

delivered in the House of Lords, in Canada, and elsewhere. 8vo. 128. 

DUNCAN (Col.) History of the Royal Artillery. Com- 
plied from the Original Records. Portraits. 2 Vols. Svo. 188. 

- English in Spain; or. The Story of the War of Suc- 

cession, 1884-1840. With IllustrationB. 8vo. 168. 

DCKBR (Albert) ; his Life and Work. By Dr. Thausing. 
Translated from the German. Edited by F. A. Eaton, M.A. With 
Portrait and Illustrations. 2 Vols. Medium Svo. 428. 

KABTLAKE (Sir C.). Contrlbatl(mB to the Literature of the 
Fine Arts. With Memoir bv Lady Eastlakb. 2Vola. Svo. 248. 
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EDWARDS (W. H.). Vojage ap the River Amazon, including a 

visit to Para. Post 8vo. S«. 

ELDON’S (Lord) Public and Private Life, with Belectione from 
his Diaries, &c. By Hobaok Twxbb. Portrait. 3 Vols. Post 8vo. 81r. 
ELGIN (Lord). Letters and Journals. Edited by Theodors 
Walkond. With Preface by Dean Stanley. 8vo. 14a. 

ELLESMERE (Lord). Two Sieges of Vienna by the Turks. 

Translated fl*om the German. Post 8 ^ 0 . 3s. 

ELLIS (W.). Madagascar Revisited. The Persecutions and 

Heroic Sufferings of the Native Christians. Illustrations. 8vo. 16«. 

Memoir. By His Son. Portrait. 8vo, 10«. 6d. 

(Robinson). Poems and Fragments of Catullus. 16mo. 6s, 

ELPHINSTONE (Hon. M.). History of India — the Hindoo and 

Mahommedan Periods. Edited by Pbovrssob GowBiii.. Map. 8vo. 18s. 

The Rise of the British Power in the East. A 

Continuation of his History of India in the Hindoo snd Mahommedan 
Periods. Edited by Sib E CoiiBBBOoKB, Bart. With Maps. Svo. 16s. 

Life of. [See Colbbbookb.] 

(H. W.). Patterns and Instructions for Orna- 

mental Turning. With 70 Illastrations. Small 4to. 15s. 

ELTON (Capt.) and H. B. COTTERILL. Adventures and 

Discoveries among the Lakes and Mountains of Eastern and Central 
Africa. With Map and Illustrations. Svo. 21«. 

EN GLAN D. [See A rth ur — Brewer — Crokbb — Hume — M areham 
— Smith — and Stamhopb.] 

ESSAYS ON CATHEDRALS. Edited, with an Introduction. 
By Dbak Howron. Svo. 12«, 

ETON LATIN GRAMMAR. Part 1. — Elementary. For use 

in the Lower Forms. Compiled with the sanction of the Headmaster, 
by A. C. Aixoeb, M. A., and 11. G. Wintlb, M.A. Crown Svo. 8s, 6(1. 

THE PREPARATORY ETON GRAMMAR. Abridged 

from the above Work. By t»ie same Editors. Crown Svo. 3s. 

FIRST LATIN EXERCISE BOOK, adapted to the 

Latin Grammar. By the same Editors. Crown Svo. 2s 6ii, 

LATIN GRAMMAR. Part II. For use in the Fifth 

Form. By Fbancis Hay Rawlins M.A.., and William Ralph Inob, 
M.A., Fallows of King’s College, Cambridge, and Assistant Masters at 
Eton College. Crown 8vo. [/n ths Press. 

FOURTH FORM OVID. Selections from Ovid and 

Tibullus. With Notes by H. G. Wintlb. Post Svo. 2s. 6d. 

HORACE. Part I. The Odes, Epodes, and Carmen Saacu- 

lare. With Notes. By F. W. Cobnish. M.A. Maps. Crown Svo, 

EXERCISES IN ALGEBRA, by B. P. Rouse, M.A., and 

Abthhr Cockshott, M.A. Crown Svo. 3s. 

EXERCISES IN ARITHMETIC. By Rev. T. Dalton, 

M.A. Crown Svo. 8s. 

FELTOE (Rev. J. Lett). Memorials of John Flint South, twice 

Presidentof the Royal College of Surgeons. Portrait. Crown Svo. ls.8d, 

FBBGUSSON (James). History of Architecture in all Conntries 

firom the Earliest Times. With 1,600 Illustrations. 4 Vole. Medium Svo. 

Vols. I. & II. Ancient and Mediaeval. 68a. 

III. Indian A Eastern. 42a. IV. Modem. 81s, 6d. 
FITZGERALD (Bishop). Lectures on Ecclesiastical History, 
including the origin and progress of the English Reformation, from 
Wieliffe to the Great Rebellion. With a Memoir. 2 Vols. Svo. 21i. 
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LIST OF WORKS 


FITZPATRICK (William J.). The Correspondence of Daniel 
O’CcnueH the I-. beraior. Now first publwhed, with a Memoir and 
Notes. With a Portrait. 2 VoN. Svo. 

FLBMING (Professor). Student’s Manual of Moral Philosophy, 

With QiiotHtions and References. Poat Svo. 7«. 6(i. 

FLOWER Garden. By Rkv. Thos. James. Fcap. Svo* la. 
FORBES (Capt.). British Burma and its People ; Native 

Manners, Customs, and Religion Grown Svo. 10«. 6d. 

FORD (Riohard). Gatherings from Spain. Post Svo. 8s. 6(2. 
FORSYTH (William). Hortensius; an Historical Essay on the 

Office and Duties of an Advocate. Illustrations. 8ro. 7a. 6d. 
FRANCE (History op). [See Arthur — Markham — Smith — 

Students’— Tocqukvillk.] 

FRENCH IN ALGIERS; The Soldier of the Foreign Legion— 

and the Prisoners of Abd-el-Kadir. Post Svo. 2s. 

FREES (Sib Bartlb). Indian Missions. Small Svo. 2a. 6(2. 

Missionary Labour in Eastern Africa. Crown Svo. 6s. 

Bengal Famine. How it will be Met and How to 

' Prevent Future Famines in India. With IMaps. Crown Svo. 6s, 

(Mary). Old Deccan Days, or Hindoo Fairy Legends 

current in Southern India, with Introduction by Sir Baktlb Fberb. 
With 50 lllustrAtlous. Post Svo. 7s. 6d. 

GALTON (F.). Art of Travel ; or. Hints on the Shifts and Con- 
trivances available in Wild Countries. Woodcuts. Post Svo. 7s 6d. 

GAMBIER PARRY (T.). The Ministry of Fine Art to the 

Hapjtiness ol Life. Revised Edition, with an Index. Svo. 14s. 

GEOGRAPHY. [See Burrury — Choker — Richardson — Smith 
— Students’.! 

GEOGRAPHICAL SOCIETY’S JOURNAL. (1846 to 1881.) J 

SUPPl.EMENTAKY PAPERS. 

VoL I., Parti. Travel -t and Researches in Western China. By 
E. CouBoRNE Baber Maps. Royal Svo. 6s. 

Part 11 , — 1. Notes on iho Recent Geography of Central Asia; 
from RuhsIhu Sources. By E. Delhar Morgan. 2. Pro 
frress of Diacoveiy on the Coa'^ts of New Guinea. By C. B, 
Markham With Bibliographical Appendix, by E. C. Rye. 
Maps. Royal Svo. 6/». 

Part 111. — 1. Report on Part of the Ghilzi Country. Ac. By 
Li^*ut. J. S. Broadi'oot. 2. Journey Irom Shiraz to Jaahk. 
By J. R. Prkece. Royal Svo. 2». 6d. 

Part iv. — Geogiaphical Education. By J, S. Keltie. Royal 
Svo. 2s Cd. 

Vol. II., Pait i. — 1 Exploration in Southern and South-western 
Ciiina. By Archibald R. C >i quhoun. 2. B bliography 
and C«rto*4raphy or UiMpaniola. By H. Li^o R *th. 
8. Explurutions in Zanzibar Dommioni by Lieut. CuAS. 
Stewart Smith, K.N. boyol Svo 2s. 6d. 

GEORGE (Ernsst). The Mosel; Twenty Etchings. lmperial4to. 42s, 

— Loire and South of France; Twenty Etchings. Folio. 42«, 

GERMANY (History oy). [See Markham.] 

GIBBON’S History of the Decline and Fall of the Roman Empire. 

Edited with notes by Milmam, Gutzot, and T)r. Wh Skits. Maps. 
8 Vols. Svo. 60«. Student’s Edition. 7s. 6d. (See Student’s.) 

QIFFARD (Edward). Deeds of Naval Daring; or. Anecdotes of 
the British Navy. Foap. Svo. 8s. 6d. 
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GILBERT (Jobiah). Landscape in Art : before the days of Claude 

and Salvator. With 150 lllUHtrations. Medium 8vo. SOs. 

GILL (Capt.). The River of Golden Sand. A Journey through 

China to Burmah. Edited by E. C. B^naa. With Meihotr by Gol. 
Yui.k, C.B. Portrait, Map and llluHtratiuns. Post 8vo. 7«. 6d. 

(Mas.). Six Months in Ascension. An Unscientific Ac- 

count of a Scieniific Expedition. Map. Crown 8vo. 9« 

GLADSTONE (W. E.). Rome and the Newest Fashions in 

Religion. Three Tracts. 8vo. 7«. 6d. 

Gleanings of Past Years, 1843-78. 7 Vols. Small 

8 VO. 2s. 6d, each. I. The Throne, the Prince Consort, the Cabinet and 
Constitution. II. Personal and Literary. Ill Historical and Specu- 
lative. IV. Foreign. V. and VI Ecclesiastical. VII. Miscellaneous. 

GLBIG (G. R.). Campaigns of the British Army at Washington 

and New Orleans. Post 8vo. 2m. 

Story of the Battle of Waterloo. Post 8vo. 38. 6d. 

Narrative of Sale’s Brigade in Afghanistan. Post 8vo. 28. 

Life of Lord Clive. Post 8vo. 3#. 6d. 

Sir Thomas Munro. Post 8vo. Ss. 6d. 

GLYNNE (Sir Stbphbn ). Notes on the Churches of Kent. With 

Preface bv W. H. Gladstone, M.P. Illustrations. 8vo. 12a. 

GOLDSMITH’S (Oliver) Works. Edited with Notes by Pbtbb 

Gunkimohau. Vignettes. 4 Vols. 8vo. 80a, 

GOMM (F.M. Sir Wm.). His Letters and Journals. 1799 to 
1816. Edited by F.C. Carr Gomin. With Portrait. 8vo. 12a. 
GORDON (Sir Albx.). Sketches of German Life, and Scenes 

from die War of Liberation. Post 8vo. 8a. 6d 

(Lady Duff), The Amber- Witch. Post 8vo. 28. 

The French in Algiers. Post 8vo. 28. 

GRAMMARS. [See Curtius — Eton — Hall — Hutton — Kino 

Edward — Lkathes— Maetzner — MATTH ii® — S mith.] 

GRANVILLE (Charles). Sir Hector’s Watch. 28. 6d, 

GREECE (History op). [See Qrotb — Smith — Students’.] 

GREY (Earl). Ireland; the Cause of its Present Condition. 

and the Measures proposed for its Iinprovemen*^. Crown Svo. 3a. 6d. 

GEOTE’S (OBOBaB) WORKS:— 

Hisioki of Qkbbob. From the Earliest Times to the cloee 

of the generation contemporary with the Death of Alexander the Great. 
Oabtnet Edition. Portrait and Plana. 12 Vols. Post Svo. 4a. each. 

Plato, and otlier Companions of Socrates, 3 Vols. 8vo. 45c.; 

or, a New Editi'^n, Edited by Alexander Bain. 4 Vols. Crown Svo. 
6a. each. (The Volumes may be had Separately). 

Aristotlb. 8vo. 12a. 

Minor Works. Portrait. 8vo. 148. 

Lbttbrs on Switzbrland in 1847. 68. 

Personal Lifb. Portrait. Svo. 128. 

GROTE (Mrs.). A Sketch. By Lady Eastlakb. Crown 8yo. Cc. 
GUILLEMARD (F. H.), M.D. The Cruise of the Marchesa to 

Kamscha'ka and New Guinea. With Notices of Formosa and Lln-ktu 
and various] Islands of the Malay Archipelago. With Maps and IM 
Illustrations 3 vols. Svo. 42a. 
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LIST OF WORKS 


HALL’S (T. D.) School Manual of Engliah Grammar. With 

IllustrationB and Practical Exercises. 12iuo. 8a .6(2. 

Primary English Grammar for Elementaiy Schools. 

With namerous Exercises^ and graduated Parsing Lessons. 16mo. la. 

Manual of English Composition. With Copious Illustra- 

tions and Practical Exercises. 12mo. 8a. 6(2. 

— Child’s First Latin Book, comprising a full Practice of 

Nouns, Pronouns, and Adjectives, with the Verbs. 16mo. 2a. 

HALLAM’S (Hbkkt) WORKS:— 

The Constitutional History of England, from the Acces- 
sion of Henry the Seventh to the Death of George the Second. Library 
Edition, 8 Vols. 8vo. 80a. Oahinet Edition, 8 Yols. Post 8vo. 12a. iStw- 
deni^a Edition, Post 8vo. 7a. 6d. 

History of Europe during the Middle Ages. Library 
Edition, 8 Vols. 8vo. 80a. Cabinet Edition, 8 Vols. Post 8vo. 12a. 
Students Edition, Post 8vo. 7a. Qd. 

Literary History of Europe during the 15th, 16th, and 
17th Cekturiks. Library Ediiion, 3 Vols. 8vo. 86a. Oahinet Edition^ 
4 Vols. Post 8vo. 16a. 

Literary Remains; in Verse and Prose. 

Portrait. Fcap. 8vo. 8a. 6(2. 

HAMILTON (Andrew). Rheinsberg : Memorials of Frederick the 
Great and Prince Henry of Prussia. 2 Vols. Crown 8vo. 21a. 

HART’S ARMY LIST. (Publts7ied Qttarterly and Annually,) 
HAT (Sir J. H. Brumhond). Western Barbary, its Wild Tribes 

and Savage Animals. Post 8vo. 2a. 

HAYWARD (A.). Sketches of Eminent Statesmen and Writers, 

2 Vols. 8vo. 28a. 

The Art of Dining, or Gastronomy and Gastronomers. 

8vo. 2a. 

— A Selection from the Correspondence oi the late 

Abraham Hayward, QC., edited with an Intioductory account of Mr. 
Hayward's Early Life. By H. E. Cabi.iblk. 2 vols. Crown 8vo. 24a. 

HEAD’S (Sia Francis) WORKS;— 

The Royal Engineer. Illustrations. 8yo. 129. 

Life of Sir John Burgoynb. Post 8yo. Is. 

Rapid Journeys across the Pampas. Post 8yo. 29. 
Bubbles from the Brunnen. Illustrations. Post 8vo. 79. 6d, 
Stokers and Pokers ; or, the L. and N. W. R. Post 8yo. 29. 

HEBER’S (Bishop) Journals in India. 2 Vols. Post 8yo. 7e. 

Poetical Works. Portrait. Fcap. 8 to. 89. 6d, 

HERODOTUS. A New English Version, Edited, with Notes 
and Essays by Canon Rawunson, Bib H. Rawlinbok and Sib J. G. 
Wilkinson. Maps and Woodcuts. 4 Vols. 8vo. 48a. 

BERRIES (Rt. Hon. John). Memoir of his Public Life. 
By his Son, Edward Herries, C.B. 2 Vols. 8vo. 24a. 

HERSCHEL’S (Caroline) Memoir and Correspondence. By 
Mbs. John Hbbsohbu With Portrait. Crown 8vo. 7a. 6d, 
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FOREIGN HAND BOOKS. 

HAND-BOOK— TRAYEL-TALK. English, French, German, and 

Italian. New and Revised Edition. IStno. 8«. 9d. 

— — ■ DICTIONARY : English, French, and German. 

Containing all the words and idiomatic phrases likely to be required by 
a traveller. Bound in leather. l6mo. 65 . 

HOLLAND AND BELGIUM. Map and Plans. 6e. 

NORTH GERMANY and THE RHINE,— 

The Black Forest, the Hartz, Thttringerwald, Saxon Switzerland, 
Rilgen, the Giant Mountains, Taiinus, Odenwsld, Elsass, and Loth- 
ringen. Map and Plans. Post 8vo. lOa. 

SOUTH GERMANY, — Wurtemburg, Bavaria, 

Austria, Styria, Salzburg, the Alps, Tyrol, Hungary, and the Danube, 
from Ulm to the Black Sea. Maps and Plans. Post 8vo. 10«. 

SWITZERLAND, Alps of Savoy, and Piedmont. 

Xu Two Parts. Maps and Plans. Post 8vo. 10«. 

PRANCE, Part I. Normandy, Brittany, the French 

Alps, the Loire, Seine, Garonne, and Pyrenees. Maps and Plans. 
7«. 6d. 

PRANCE, Part II. Central France, Anvergne, the 

Cevennes, Burgpindy, the Rhone and Saone, Provence, Nimes, Arles, 
Marseilles, the French Alps, Alsace, Lorraine, Champagpie, &o. Maps 
and Plans. Post 8vo. 7s. Bd. 

MEDITERRANEAN — its Principal Islands, 

Cities, Seaports, Uarbours, and Border Lands. For Travellers and 
Yachtsmen, with nearly 60 Maps and Plans. Post 8vo. 20«. 

— ALGERIA AND TUNIS. Algiers, Constantine, 

Oran, the Atlas Range. Maps and Plans. Post 8vo. 10a 

PARIS, and Environs. Maps and Plans. 3i. Qd, 

SPAIN, Madrid, The Castiles, The Basque Provinces, 

Leon, The Asturias, Galicia, Estremadura, Andalusia, Ronda„Granada, 
Murcia, Valencia, Catalonia, Aragon, Navarre, The Balearic Islands, 
Ac. Ac. Maps and Plans. Post 8vo. 

PORTUGAL, Lisbon, Oporto, Cintra, Mafra, 

Mndeira, the Azores, and the Canary Islands, Ac. Map and Plan. 
Post 8vo. 128. 

NORTH ITALY, Turin, Milan, Cremona, the 

Italian Lakes, Bergamo, Brescia, Verona, Mantua, Vicenza, Padua, 
Ferrara, Bologna, Ravenna, Rimini, Piacenza, Genoa, the Riviera, 
Venice, Parma, Modena, and Romagna. Maps and Plans. Post 8vo. 10«. 

CENTRAL ITALY, Florence, Lucca, Tuscany, The 

Marshes, Umbria, Ac. Maps and Plans. Post 8vo. 10». 

ROME AND ITS Environs. 50 Maps and Plans. 10*. 

SOUTH ITALY, Naples, Pompeii, Herculaneum, 

and Vesuvius. Maps and Plans. Post 8vo. 10«. 

NORWAY, Christiania, Bergen, Trondhjem. The 

FJelds and Fjords. Maps and Plans. Post 8vo. 9t. 

SWEDEN, Stockholm, Upsala, Gnthenbnig, the 

Shores of the Baltic, Ac. Maps and Plan. Post Svo. 6«. 

DENMARK, Sleswig, Holstein, Copenhagen, Jut- 

land, Iceland. Maps and Plans. Post Svo. 6«. 

— RUSSIA, St. PBTXBSBnRo, Moscow, PoLAim, end 

FZNXtAin). Maps and Plane Post Svo. 18«. 
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HAND-BOOK — GREECE, the Ionian Islands, Athens, the Pelopon- 

nesuB, the IslandB of the ^gean Sea. Albania, Thessaly, Macedonia. 
&c. In Two Parts. Maps, Plans, and Views. Post 8vo. 84a. 

TURKEY IN ASIA — Cohstahtinoplb, the Bos 

phorus, Dardanelles, Brousa, Plain of Troy, Crete, Cyprus, Smyrna) 
Ephesus, the Seven Churches, Coasts of the Black Sea, Armenia 
Euphrates Valley, Route to India, &c. Maps and Plans. Post 8vo. 16« 

EGYPT, The Course of the Nile through Egypt 

and Nubia, Alexandria, Cairo, Thebes, 8uee Canal, the Pyramids, 
Sinai, the Fyoom, &c. Maps and Plans. Post 8vo. 15s. 

HOLY LAND— Stria, Palbstinb, Peninsula of 

Sinai, Edom, Syrian Deserts, Petra, Damascus ; and Palmyra. Maps 
and Plans. Post 8vo. 20s. 

Map of Palestine. In a case. 12s. 

BOMBAY — Poonah, Beejapoor, Kolapoor, Goa, 

Jubulpoor, Indore, Surat, Baroda, Ahmedabad, Somnauth, Kurrachee, 
dec. Map and Plans. Post 8vo. 15s. 

MADRAS — Trichinopoli, Madura, Tinnevelly,Tuti- 

corin, Bangalore, Mysore, The Nilgiris, Wynaad, Ootacamund, Calicut, 
Hyderabad, A janta, Elura Caves, &c. Maps and Plans. Post 8vo. 16s. 

BENGAL — Calcutta, Orissa, British Burmah, 

Rangoon, Moulmein, Mandalay, Darjiling, Dacca, Patna, Benares, 
N -W. Provinces, Allahabad, Cawnpore, Lucknow, Agra, Gwalior, 
Naini Tal, Delhi, &c. Maps and Plans. Post Svo. 205. 

THE PAN JAB — Amraoti, Indore, Ajmir, Jaypur, 

Robtak, Saharanpur, Amhala, Lodiana, Lahore, Kulu, Simla, Sialkot, 
Peshawar, Rawul Pindi, Attock, Karachi, Sibi, Ac. Maps. 155. 


ENGLISH HAND-BOOKS. 

HAND-BOOK— ENGLAND AND WALES. An Alphabetical 

Hand-Book. Condensed into One Volume for the Use of Travellers. 
V^ith a Map. Post Svo. 

LONDON. Maps and Plans. 16mo. Ss. 6d. 

ENVIRONS OP LONDON within a circuit of 20 

miles. 2 Vols. Crown 8to. 215. 

— ST. PAUL'S CATHEDRAL. 20 Woodcuts. lOi. 6d. 

EASTERN COUNTIES, Chelmsford, Harwich, Col- 
chester, Maldon, Cambridge, Ely, Newmarket, Bury St. Edmunds, 
Ipswich, Woodbridge, Felixstowe, Lowestoft, Norwich, Yarmouth^ 
Cromer, &o. Map and Plans. Post Svo. 125, 

CATHEDRALS of Oxford, Peterborough, Norwich, 

Ely, and Lincoln. With 90 lUastratlons. Crown Svo. 21#. 

KENT, Canterbury, Dover, Ramsgate, Sheemess, 

Rochester, Chatham, Woolwich. Maps and Plans. Post Svo. 75. 6d. 

— SUSSEX, Brighton, Chichester, Worthing, Hastings, 

Lewes, Arundel, Ac. Maps and Plans. Post Svo. 65 . 

SURREY AND HANTS, Kingston, Croydon, Rei- 

f ute, Guildford, Dorking, Winchester, Southampton, New Forest, 
ortsmouth, 1bi.b or Wioht, &e. Maps and Plana. Post Svo. 
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HAND-BOOK— -BERKS, BUCKS, AND OXON, Windsor, Eton, 

Reading, Aylesbury. Uxbridge, Wycombe, Henley, Oxford, Blenheim, 
the Thfunes, &c. Maps and Flans. Post 8vo. 9s. 

WILTS, DORSET, AND SOMERSET, Salisbury, 

Chippenham, Weymouth, Sherborne, Wells, Bath, Bristol, Taunton, 
& 0 . Map. Post 8vo. 12s. 

DEVON, Exeter, Ilfracombe, Linton, Sldmonth, 

Dawllsh, Teignmouth, Plymouth, Devonport, Torquay. Maps and Plans. 
Post 8vo. 7s. 6d. 

CORNWALL, Launceston, Penzance, Falmonth, 

the Lizard, Land’s End, &o. Maps. Post Svo. 6s. 

CATHEDRALS of Winchester, Salisbury, Exeter, 

Wells, Chichester, Rochester, Canterbury, aod St. Albans. With 130 
Illustrations. 2 Vola. Crown Svo 36a. St. Albans separately. 6s. 

GLOUCESTER, HEREFORD, and WORCESTER, 

Cirencester, Cheltenham, Stroud, Tewkesbury, Leoninster, Ross, Mal- 
vern, Kiddormlnster, Dudley, Evesham, &c. Map. Post Svo. 9s. 

CATHEDRALS of Bristol, Gloucester, Hereford, 

Worcester, and Lichfield. With 60 Illustrations. Crown Svo. IBa. 

NORTH WALES, Bangor, Carnarvon, Beaumaris, 

Snowdon, Llanberis, Dolgelly, Conway, &c. Maps. Post 8vo, 7s. 

SOUTH WALES, Monmouth, Llandaff, Merthyr, 

Vale of Neath, Pembroke, Carmarthen, Tenby, Swansea, The Wye, Ac. 
Map. Post Svo. 75. 

CATHEDRALS OP BANGOR, ST. ASAPH, 

Llandaff, and St. David’s. With Illustrations. Post Svo. 16«. 

NORTHAMPTONSHIRE AND RUTLAND— 

Northampton, Peteiho'ousb, Towcesfer, Daventry, Maiket Har- 
borough, Kettering, Wellingborough, Thrapston, Stamford, Upping- 
ham, Oakham. Maps. Post Svo. 7s. 6d. 

DERBY, NOTTS, LEICESTER, STAFFORD, 

Matlock, Bakea ell, Cliatsworth, The Peak, Buxton, Hardwick, Dove Dale, 
Ashbortie, Southwell, Mansfield, Retford, Burton, Belvoir, Melton Mow- 
bray, Wolverhampton, Lichfield, Walsall, Tamworth. Map. Post Svo, 9s, 

SHROPSHIRE AND CHESHIRE, Shrewsbury, Lud- 
low, Bridgnorth, Oswestry, Chester, Crewe, Alderley, Stockport, 
Birkenhead. Maps and Plans. Post Svo. 6s. 

LANCASHIRE, Warrington, Bury, Manchester, 

Liverpool, Burnley, Clitheroe, Bolton, Blackbume, Wigan, Preston, Roch. 
dale, Lancaster, Southport, Blackpool, &c. Maps A Plans. PostSvo.Ts. 6<I. 

YORKSHIRE, Doncaster, Hull, Selby, Beverley, 

Scarborough, Whitby, Ilarrogato, Ripon, Leeds, Wakefield, Bradford, 
Halifax, Huddersfield, Shefiicld Map and Plans. Post Svo. 12«. 

— CATHEDRALS of York, Ripon, Durham, Carlisle, 

Chester, and Manchester. With 60 Illustrations. 2 Vols. Cr. Svo. 2U. 

DURHAM AND NORTHUMBERLAND, New- 
castle, Darlington, Stockton, Haitlepool, Shields, Berwick-on-Tweed, 
Morpeth, Tynemouth, Coldstream, Aluwick, Ac. Map. Post Svo. 9s. 
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HAND-BOOK — SCOTLAND, Edinburgh, Melrose, KelBO,Glasgow, 
Bumfries, Ayr, Stirling, Arran, The Clyde, Oban, Inverary, Looh 
Lomond, Loch Katrine and Tinssachs, Caledonian Canal, Inverness, 
Perth, Dundee, Aberdeen, Braemar, Skye, Caithness, Ross, Suther- 
land, Ac . Maps and Plans. Post 8vo. 9s. 

IRELAND, Dublin, Belfast, the Giant's Cause- 
way, Donegal, Galway, Wexford, Cork, Limerick, Waterford, Killar- 
nej, Bantry, Glenganif, &c. Maps and Plans. Post 8vo. 10s. 

HOLLWAY (J. G.). A Month in Norway. Pcap. 8vo. 2a, 

HONEY. BEE. By Rbv. Thomas Jamus. Fcap. 8vo. Is. 

(Theodore) Life. By J. G. Lockhart. Pcap. 8vo, Is. 

HOOK (Dean). Church Dictionary. A Manual of Reference for 
Clergymen and Students. New Edition, thoroughly revised. Edited by 
Walter Hook, M. A., and W. R. W. Stephens, M. A. Med, 8vo. 21s 

HOPE (A. J. Berksford). Worship in the Church of England. 

8vo, 9s. ; or, Popular Selections from, 8vo, 2s. 6<i. 

Worship and Order. 8vo. 95. 

HOPE-3COTT (Jambs), Memoir. [See ORNSBr.] 

HORACE ; a New Edition of the Text. Edited by Dram Milxar. 

With 100 Woodcuts. Crown Svo. 7*. W. 

[See Eton,] 

HOSACK (John). The Rise and Growth of the Law of Nations: as 

established by general usage and by treaties, from the earliest times 
to the Treaty of Utrecht. Svo. 12s. 

HOUGHTON'S (Lord) Monographs, Personal and SociaL With 
Portraits. Crown Svo, 10s. 6d. 

Poetical Workb. Collected Edition, With Por- 
trait. 2 Yols. Fcap. 8vo. 12s. 


HOME AND COLONIAL LIBRARY. A Series of Works 

adapted for all circles and classes of Readers, having been selected 
for their acknowledged interest, and ability of the Authors. Post 8vo. 
Published at 2s. and 8s. dd. each, and arranged under two diatinotiTe 
heads as follows 

CLASS A. 

HISTORY, BIOGRAPHY, AND HISTORIO TALES. 


1. SIEGE OP GIBRALTAR. By 

John Dbinkwateb. 2s. 

2. THE AMBER- WITCH. By 

Ladt Dinrv Gobdon. 2s. 

8. CROMWELL AND BDNYAN. 

By Robebt Soutpet. 2s. 

4. LIFEop Sib FRANCIS DRAKE. 

By John Babbow. 2s. 

6. CAMPAIGNS AT WASHING- 
TON. By Rev. G. R. Gleio. 2s. 

6. THE FRENCH IN ALGIERS. 

By Laov Ddw Gobdon 2s. 

7. THE FALL OF THE JESUITS. 

9s. 

8. LIVONIAN TALES. 8s. 

9. LIFE OF CONDE. By Lobd Ma- 

hon 8s. M 

10. SALE'S BRIGADE. By Bet. 
G. R. Gleio. Ss. 


11. THE SIEGES OP VIENNA. 

By Lobd Ellesmebe. 2s. 

18. THE WAYSIDE CROSS. By 
Oapt. Milman. 8s. 

18. SKETCHES or GERMAN LIFE. 
By Sib A. Gobdon. 8s. 6d. 

14. THE BATTLE or WATERLOO. 

By Rev. G. R. Gleio. 8s. 6d. 

15. AUTOBIOGRAPHY OF STEF- 

FENS. 2s. 

10. THE BRITISH POETS. By 
Thomar Campbell 8s. 6d. 

17. HISTORICAL ESSAYS. By 

Lobd Mahon. 8s. 6d. 

18. LIFE OF LORD CLIVE. By 

Rev. G. R. Gleio. 8s. 6d. 

19. NUKTU - WESTERN RAIL- 

WAY. By Sib F. B. Head 2s. 

20. LIFE OF MUNRO. By Bsv. G. 

B. Gleio. .6d. 
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CLASS B. 

VOYAGES, TRAVELS. AND ADVENTURES. 


1. BIBLE IN SPAIN. By OxoBas 

Robbow. 8s. 6d. 

2. GYPSIES OF SPAIN. ByGaoBOX 

Borbow. 8«. 8d. 

8*4. .JOURNALS IN INDIA. By 
Bishop Hbbbb 2 Vola. 7 s 
6. THA V ULS IS thb HOLY LAND 
By Irbv and Manolbb. 2«. 

6. MOROCCO AND THE MOORS 

By J. Dbummovd Hat. 2a. 

7. LETTERS FROM THB BALTIC 

By A Lady. 2s. 

R NBW SOUTH WALES. By Mbs. 
Mbbbdith. 2«. 

9. THE WEST INDIES. By M. G. 
Lbwib. 2a. 

10 SKETCHES OP PERSIA. By 
Sib Johb Malcolm. 8a. 6<2. 

11. MEMOIRS OF FATHER RIPA 
2a. 

12 & 13. TYPEE AND OMOO. By 
Hrsmahm Mrltillb. 2VoIs. 7a. 
14. MISSIONARY LIFE IN CAN- 
ADA. By Rbt. J. Abbott. 


16. LETTERS FROM MADRAS. By 
A Lady. 2a. 

16. HIGHLAND SPORTS. By 

Charlbb St. John. 3s. 6d. 

17. PAMPAS JOURNEYS. By 

F. B. Hrad. 2a. 

18. GATHERINGS FROM SPAIN 

By Riobabd Fobd. 8a. 6d. 

19. THE RIVER AMAZON. By 

W. H. Edwabob. 9a. 

20. MANNERS * CUSTOMS OF 

INDIA. By Rby.C. Aoland. 2a, 

21. ADVENTURES IN MEXICO. 

By G. P. Ruxton. 8a. 6d. 

22. PORTUGAL AND GALICIA. 

By Lobd Cabmarvon. 8a 8d. 

28. BUSH LIFE IN AUSTRALIA. 

By Rkv. H. W. Hayoabth. 2a. 
24. THE LIBYAN DESERT. By 


2a. 


Baylx St. John. 8a. 

26. SIERRA LEONE. By A Lady. 
8a.6<i. 


' Each work may be had separately. 


HUBNER (Baboh von). A Voyasre through the British Empire; 

South Africa, Australia, New Zealand, The Straits Settlements, India, 
the South Sea Islands, California, Oregon, Canada, &c. With a Map. 
2 Vols. Crown 8vo. 24a 

HITHN (A. Von). The Struggle of the Bulgarians for National 

Independence : A History of the War be'ween Bulgaria and Servia 
in 188i, under Pkimob Albxanubk. With Map. Crown 8vo. 95. 
HUME (The Student’s). A History of England, from the Invar 
sion of Julius Ceesarto the Revolution of 1688. New Edition, revised, 
corrected, and continued to the Treaty of Berlin, 1878. By J. 8. 
Bbewbb, M A. With 7 Cohmred Maps & 70 Woodcuts. Post 8vo. 7a.64f. 
Sold also in 3 parts. Price 2a 8d each. 

HTJKNEWELL (James F.). England’s Chronicle in Stone : 

Derived fr<im Personal Observations of the Cathedrals, Churciies, 
Abbeys, M -nasteries, Castle-*, snd Pslaces, made in Jonrneya through 
the IiiipHrlal Island. With Illustrations. Medium 8 vo. 24a. 
HUTCHINSON (Gbn.). Dog Breaking, with Odds aud Ends for 
those who love the Dog and the Gun. With 40 Illustrations. Crown 
8vo. 7a. 8d. A Summary of the Rules for Gamekeepers, la. 
HUTTON (H. E.). PrincipiaGreeca; an Introduction to the Study 
of Greek. Comprehending Grammar, Delectus, and Exercise-bool^ 
with Vocabularies. 8%xth Edition. 12mo. 8a. 6d. 

— (James). James and Philip van Artcvelde. Two 

remarkable Episodes in the annals of Flanders : with a description of 
the state of Society in Flanders in the 14th Century. Cr. 8vo. 10a. 6r>'. 

HYMNOLOGY, Diotionart of. [See Julian.] 

ICELAND. [See Coles — Dufpbrin.] 

INDIA. [See Elphinstonb — Hand-book — Smith- Temple- - 
Monieb Williams — Lyall.] 

INGE (Wm, Ralph). Society in Rome under the CsBiars. 

OiowbSvo. 6a. 

IBBT AND MANGLES’ Trayela in Egypt, Nubia, Syria, and 

tb« Holy Land. Poat 8yo. Sf. 

IBELAND. [SeeGBBT.] 
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JAMES (F. L.). The Wild Tribes of the Soudan ; with an account 
of the route trom Wady Halfah to Dongola and Berber. With 
Chapter on the Conditiou of the Soudan, by Sib B. Baksb. Map and 
lUubtratiouH. Crown Bvo. 7«. 6d. 

JAMESON (Mrs.). Lives of the Early Italian Painters — 
and the Progress of Painting in Italy — Cimabue to Bassano. With 
60 Portraits Post 8vo. 12«. 

JAPAN. [See Bird — Mounskt — Reed.] 

JENNINGS (Louis J.), Rambles among the Hills in the Peak 

of Derbyshire and on tlie South Downs. With sketches of people by 
the way. With 28 Illustrations. Crown 8vo. 12®. 

Field Paths and Green l^anes : or Walks in Surrey 

and Sussex. Popular Edition. With Illustrations. Crown 8vo. 6s. 

JERVIS (Kbv. W. H.). The Gallican Church, from the Con- 
cordat of Bologna, 1616, to the Kevolution. With an Introduction. 
Portiaits. 2 Vols. 8vo. 28s. 

JESSE (Edward). Gleanings in Natural History. Fcp.Svo. 8s. 
JOHNSON’S (Dr. Samuel) Life. [See Boswell.] 

JULIAN (Rev. John J.). A Dictionary of Hymnology. A 

Companion to Existing Hymn Books. Setting forth the Origin and 
History of the Hymns contained in the Principal Hymnals, with 
Notices of their Authors. Medium 8vo. [In the Frets. 

JUNIUS’ Hand writing Professionally investigated. Edited by the 
Hon. E. Twirlbtuh. With Facsimiles, Woodcuts, Ac. 4to. A‘8 8<. 

KERR (Uobt). The Consulting Architect: Practical Notes on 

Administrative Difficulties. Ciown8vo. 

KING EDWARD VIth’s Latin Grammar. 12mo. 8 a. 6cf. 

First Latin Book. 12mo. 2«. 6<f. 

KIRK (J. Foster). History of Charles the Bold, Duke of Bur- 
gundy. Portrait. 8 Vols. 8vo. 46f. 

KIRKES’ Handbook of Physiology. Edited by W. Morrant 

Baksb and y. D. Harris. With 500 Illustrations. Post 8vo. 14s. 

KUGLEK’S HANDBOOK OF PATNTING.—The Italian Schools. 

A Now Edition, revised, incorporat ngtbe results of all the most recent 
discoveries. By 8ix A. Ubkby Layabu. W iih 200 Illustrations. 8 vols. 
Crown 8vo. 8u«. 

■ The German, Flemish, and 

Dutch Schools. Bevised. By J. A. Cbowb. With 60 Hlustrations. 
2 Vols. Crown 8vo. 24s. 

LANE (E. W.). Account of the Manners and Customs of Modem 

Egyptians. With Illustrations. 2 Vols. Post 8vo. 12s. 

LAWLESS (Hon. Emily). Major Lawrence, F.L.S, : a Novel 

8 Vols. Crown 8vo. 8ls. 6d. 

LAYARD (Sir A. H.). Nineveh and its Remams. With Illustra- 

tions. PostSvo. 7s 6d. 

Nineveh and Babylon : DiscoverieB in the Ruins, 

with Travels in Armenia, Kurdistan, Ac. Illustrations. PostSvo. 7s. 6d. 

■ Early Adventures in Persia, Babylonia, and Susiana, 
including a lesidence among the Bakhtiyari and other wild tribes, 
betore the discovery of Nineveh. Portrait, llluHtrations and Maps. 
2 Vols. Crown 8vo. 24s. 

LEATUES (Stanlbt). Practical Hebrew Grammar, With the 
Hebrew Text of Genesis 1. — ^vi., and Psalms 1. — Vi. Qrammatieal. 
Analysis and Vocabulary. Post 8vo. 7t. 6d. 

LENNEP (Rby. H. J. Van). Missionary Travels in Asia Minor, 
with Hlustrations of Biblical History and Arobseology. Map and 
’Woodcuts, 2 Vols. Post 8vo. 24s. 
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LENNEP. Modern CuBtoms and Manners of Bible Lands, in 
Illustration of Scripture. Maps and lllustrationn. S Yols. Svo. ai«. 
LESLIE (C. R.). Handbook for Young Painters. lllustrationB. 

Post 8vo. 75. 6d. 

LETO (PoMPONio). Eight Months at Rome during the Yatican 

Connell. Svo. 125. 

LETTERS VROM thb Baltio. Bj Ladt Ea^htlakb. Post Syo. 2 s , 

Madras. By Mrs Maitland. Post 8yo. 2 s , 

SiBRRA Lbonb. By Mrs. Melvillh. 3^. 6d. 

LEYl (Lbonb). History of British Commerce; and Economic 

ProfH’eBS of the Nation, from 1763 to 1878. Svo. 185. 

The Wages and Earnings of the Working Classes 

in 1S83-4. Svo. 35. 6(Z. 

LEX SALICA; the Ten Texts with the Glosses and the Lex 

Emondata. Synoptlcally edited by J. II. Hbsskls. With Notes on 
the*^raakish Words in the Lex Salica by H. Kbhk, of Leyden. 4to. 425. 

LIDDELL (Dban). Student’s History of Rome, from the earliest 
Times to the establishment of the Empire. Woodcuts Post Svo. 75. 6d, 
LIND 5 AY (Lord). Sketches of the History of Christian Art. 

Nev Edition. 2 Vols. Crown Svo. 245. 

LISPINQ3 from LOW LATITUDES; or, the Journal of the Hon. 

ImpnlsiaGushington. Editedby LoEDDnvvB&iN. With 24 Plates.4to.2l5. 

LIVINGSTONE (De). First Expedition to Africa, 1840-56, 

Illustrations. Post Svo. 75. 6<i. 

Second Expedition to Africa, 1858-64. Illustra- 
tions. Post Svo. 7a. 6d, 

' Last Jouruals in Central Africa, from 1865 to 
his Death. Continued by a Narrative of his lost moments and sufferings. 
By Kev. HoraOB WALL.BB. Maps and Illustrations. 2 Vols. Svo. 155. 

Personal Life. By Wm. G. Blaikie, D.D. With 

Map and Portrait. Svo. 65, 

LIYINQSTONIA. Journal of Adventures in Exploring Lake 
Nyassa, and Establishing a Missionary Settlement there. By E. D. 
VouNQ, K.N. Maps. Post Svo. 7s. 6d. 

LIVONIAN TALES. By the Author of " Letters from the 

Baltic.” Post Svo. 25 . 

LOCKHART (J. G.). Ancient Spanish Ballads. Historical and 

Romantic. Translated, with Notes. Illustrations. Crown Svo. 65. 

— Life of Theodore Hook. Fcap. 8 yo. Is. 

LONDON ; its History, Antiquarian and Modern. Founded on 
the work hr the late Peter Cunningham, F.S A. A new and thoroughly 
revised edition. By Jambs Thobsb, F.B. A. and H. B. WuBATiiBT. 
Fine library edition, on laid paper. 3 Vols. Royal Svo. 

LOUDON (Mrs.). Gardening for Ladies. With Directions and 
Calendar of Operations for Every Month. Woodcuts. Fcap. Svo. 85 . ScL 
LUTHER (Martin). The First Principles of the Reformation, 
or the Ninety-five Theses and Three Primary Works of Dr, Martin 
Luther. Portrait. Svo. 125. 

LYALL (Sir Alfred C.), K.C.B. Asiatic Studies; Religious and 

Social. Svo. 125. 

LYELL (Sib Charlbs). Student’s Elements of Geology. A new 
Edition, entirely revised by P&ofbssob P. M. Ddiklav, F.R.S. With 
600 Illustrations. Post Svo. 95. 

Life, Letters, and Journals. Edited by his sister-in-law, 

Mbs. Ltxll. With Portraits. 2 Vols. Svo. SOi. 
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LTELL (E.M.). Handbook of Ferns. Post 8^0. 7s. 6<L 

LTNDHURST (Lobd). [See Mamin.] 

LTTTON (Lord). A Memoir of Julian Fane. Portrait. Post 
8ro. 6s. 

M«CLINTOCK (Sib L.). NarraUve of the Disoovery of the 

Fate of Sir John Franklin and hia Companions in the A rode Seas. 
With IlluBtratlons. Post 8vo. 7s. Sd. 

MACDONALD (A). Too Late for Gordon and Khartoum. The 
Testimony of an Independent Bye-witnesa of the Heroic Efforts for 
theii Rescue and Relief. With Maps and Plans. 8vo. 125. 

MACGREGOR (J.). Rob Roy on the Jordan, Nile, Red Sea, Gen- 
nesareth, &g. A Canoe Cruise in Palestine and Egypt and the Waters 
of Damascns. With 70 Illustrations. Grown 8vo. 75. 6d, 
MAETZNER’S English Grammar. A Methodical, Analytical, 
and Historical Treatise on the Orthography, Prosody, Inflecdons, and 
Syntax. By Glaib J. Qbbob, LL.D. SVols. 8vo. 36s. 

MAHON (Lord). [See Stanhope.] 

MAINE (Sir H. Sumner). Ancient Law : its Connection with the 

Early History of Society, and its Relation to Modem Ideas. 8yo. 125. 

Village Communities in the East and West, 8to. 12e. 

Early History of Institutions. 8vo. 12«. 

Dissertations on Early Law and Custom. Chiefly 

Selected from Lectures delivered at Oxford. 8vo. 125. 

Popular Government ; Four Essays. I. — Prospects 

of Popular Government. II. — Nature of Democracy. Ill, — Age of 
Progress. IV. — Constitution of the United States. Bvo. 125. 

MALCOLM (Sib John). Sketches of Persia. Post 8vo. Sa 6d, 

MALLOCE (W. H.). Property and Progress : or. Pacts against 
Fallacies. A brief Enquiry into Contemporary Social Agitation in 
England. Post 8vo. 65. 

MANSEL (Dean). Letters, Lectures, and Reviews. 8vo. 12«. 
MARCO POLO. [See Yule]. Maps and Illustrations. 2 Vols. 

Medium 8vo. 635. 

MARKHAM (Mbs.). History of England. From the First Inva^ 

Sion by the Romans, continued down to 1880. Woodcuts. 12mo. 8s. 6d. 

Hlstoiy of Prance. From the Conquest of Gaul by 

Julius Ceesar, continued down to 1878. Woodcuts. 12mo. 85. 6<i. 

— History of Germany. From its Invasion by Marius, 

continued down to the completion of Cologne Cathedral. Woodcuts. 
12mo. 85. 6d. 

— (Clements 11.). A Popular Account of Peruvian Bark 

and its introduction into British India. With Maps. Post 8vo. 145. 

MARSH (G. P.). Student's Manual of the English Language. 

Edited with Additions. By Db. Wk. Smith. Post 8vo. 75. 6d. 

MARTIN (Sir Theodore). Life of Lord Lyndhurst. With 

Portraits. 8vo. I65. 

MASTERS in English Theology. Lectures by Eminent Divines. 

With Introduction by Canon Barry. Po»t 8vo. 7s. 6d. 

MATTHIiB’S Greek Grammar. Abridged by Blomubld. 

Ssvissd by S. S. Cbookk. 12mo. 45. 

MADREL’S Cflimeter, Actions, and Writings of Wellington. 

Foap.Svc. ^ 

MELVILLE (HmuiANN). Marquesas and South Sea Islands. 

2 Vols. Post 8vo. 7#. 

MEREDITH (Mas. Chablis). Notes and Sketches of New South 
Wales. PoitSvo. a«. 
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MEXICO. [See Brooslbhubst — ^Buxton.] 

MICHAEL AI^GELO, Scnlptor, Painter, and Architect. His Life 
and Works. By C. Hsath Wilson. Illustrations. 8vo. 16«. 
MILLER (Wm.). a Dictionary of English Names of Plants 

applied among English- apeaking People to Plants, Trees, and Shrubs. 
In Two Parts. Latin- English and English-Latm. Medium 8yo. 12s. 

MILMAN'S (Dbah> WORKS :— 

Histoby or THE J Ews, from the earliest Period down to Modem 
Times. 3 Vols. Post 8vo. 12s. 

Eably Chbistianity, from the Birth of Christ to the Aboli- 
tion of Paganism in the Roman Empire. 8 Vols. Post 8 yo. 12t, 

Latin Chbistianity, including that of the Popes to the 

Pontificate of iJicholas V. 9 Vols. Post 8 yo. 36s. 

Handbook to St. Paul’s Cathedbal. Woodcuts. IOj. Qd, 
Quinti Hobatii Flaooi Opeba. Woodcuts. Sm. 8to. 

Fall of Jebusalbm. Fcap. 8yo. Is. 

(Capt. E. a.) Wayside Gross. Post 8vo. 2s. 

(Bishop, D.D., ) Life. With a Selection from his 

Correspondence and Journals. By his Sister. Map. 8vo. 12«. 
MILNE (David, M.A.). A Readable Dictionary of the English 
Language. Crown 8vo. 

MINCHIN (i, G.). The Growth of Freedom in the Balkan 

Peninsula. An Historical, Descriptive Account of Montenegro, Bosnia, 
Servia, Bulgaria, and Greece. With a Map. Crown 8vo. 10a fid. « 
MI V ART (St. Gbobob). Lessons from Nature; as manifested In 
Mind and Matter. 8vo. 15«. 

— The Cat. An Introduction to the Study of Backboned 

Animals, especially Mammals. With 200 Illustrations. MedlumSvo. 80s. 

MOGGKIDGE (M. W.). Method in Almsgiving. A Handbook 

for Helpers. Post 8vo. 3s. 6d. 

MONT EFl ORE (Sib Moses). Selections from Letters and 
Journals. By Lucien Wolf. With Portrait. Crown 8vo. 10«. 6d. 

MOORE (Thomas). Life and Letters of Lord Byron. [See Bybon.] 
MOTLEY (J. L.). History of the United Netherlands : from the 

Death of William the Silent to the Twelve Years’ Truce, 1609. Portraits. 
4 Vols. Post 8vo. 6s. each. 

Life and Death of John of Bameveld. 

With a View of the Primary Causes and Movements of the Thirty Years 
War. Illustrations. 2 Vols. Post 8vo. 12s. 

MOZLET (Canon). Treatise on the Augustinian dog/brine of 
Predestination, with an Analysis of the Contents. Crown 8vo. 9t. 

MUNRO’S (Genbbal) Life and Letters. By Rev. G. R. Glbio. 

Post 8vo. 8a, 6d, 
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NAPOLEON AT Fontainebleau and Elba. Journals. Notes 
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NASMYTH (James). An Autobiography. Edited by Samuel 
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Elements of Mechanics, including Hydrostatics, 
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PALLISER (Mbs.). Mottoes for Monuments, or Epitaphs selected 

for General Use and Study. With Illustrations. Crown 8vo. 7«. 6<l. 

PANKHURST (E. A.). The Wi'^dom of Edmund Burke : Being 

Sflectioim from his Speeches and Wiitings, chiefly bearing upon 
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or, the First Principles of Natural Philosophy inculcated by aid of the 
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Ret, Thos. Jambs. Medium 8vo. 18s. cloth. 

PRINCESS CHARLOTTE OF WALES. Memoir and 
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lating to Doctrine and Discipline. 8vo. 10s. 3d. 
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24 


LIST OF WORKS 


BAWLINSON’S (Canon) Five Great Monarchies of Chaldssa, 

AHBjria, Media, Babylonia, and Persia. With Maps and lUnstrationB 
SVolu. bv©. 42*. 

(Sib Henbt) England and Russia in the East ; a 
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RICARDO’S (David) Works. With a Notice of his Life and 
Writings. By J. R. M'Cullooh. 8vo. 16a. 
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Criticism, baaed on the most recent Souices of Information. 8vo. 16V. 

Lectures on the Infallibility of the Church. 8vo. 

SCEPTICISM IN GEOLOGY; and the Reasons for It. An 

aaseniblage of facts from Nature combining to refute the theory of 
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Profess tr Adler and Do'pield. With Colouied Lithographs, Wood- 
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16mo. 2a. 6d. 
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British India« from its Origin to 1783. Post 8yo. 8s, 6d. 
History of ** Forty-Five.” Post 8vo. 8a. 
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Westminster Abbey. Illustrations. 8vo. 15a. 

Sermons Preached in Westminster Abbey. 8vo. 12a. 
Memoir of Edward, Catherine, and Mary Stanley. Cr.Svo. 9a. 
Christian Institutions. Essays on Ecclesiastical Subjects. 
8vo. 18<. Or ( rown 8vo. 6s. 

Essays. Chiefly on Questions of Church and State ; from 1850 

to 1870. Crown 8vo. 6s. 

Sermons and Addresses to Children, including the Beati- 
tudes, the Faithful Servant, &o. Crown 8vo. 8s. 6d. 

[See also Bradley.] 

STBBBING (Wm.). Some Yerdicts of History Reviewed. 8vo. 12a. 
STEPHENS (Rev. W. R. W.). Life and Times of St. John 
Chrysostom. A Sketch of the Church and the Empire in the Fourtli 
Century. Portrait. 8vo. 7s. €d. 

STREET (G. E.). RA. Gothic Architecture in Spain. Illustra- 
tions. Boyal 8vo. 80». 

Gothic Architecture in Brick and Marble. With 

Notes on North of Italy. IIliiHtrationB. Royal 8vo. S6t. 

A Memoir of, by his Son, Arthur Edmund Street, Por- 
trait. 8vo. 

STUART (Yillibbs). Egypt after the War. With DeftoripUona of 

the Homes and Habits of the Natives, Ac. Colooied lUustratiens 
and Woodcuts. Boyal 8vo. 81«. 6d. 
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STUDENTS* MANUALS. Post 8vo. 7s. 6d, each VoIiOmb ; — 
Hume's History of England from the Invasion of Julios 

Cnsar to the Revolution in 1688. Revised, and continued to the 
Treaty of Berlin, 1878. By J. S. Bnawan, M.A. Coloured Maps and 
Y^oodcuts. Or in 3 parts, price *Js. 6d. each. 

Questions on the above Work, I'imo. 2s. 

History of Modebn Europe, from the fall of Constantinople 
to the Treaty of Berlin, 1878. By R. Lodge, M.A. 

Old Testament History ; from the Creation to the Eetum of 
the Jews from Captivity. Woodcuts. 

New Testament History. With an Introduction connecting 

the History of the Old and New Testaments. Woodcuts. 

Evidences OF Christianity. By H. Wage, D.D. [in the Press. 
Eoclesiastioal History; a History of the Christian Church 
from its foundation till after the Reforniation. By Philip Smitit.B.A. 
With numerous Woodcuts. 2 Vols. Part I. a.d. 30—1003. Part II. — 
1003-1614. 

English Church History; from the Planting of the Church 
in Great Britain to the Silencing of Convocation in the 18th Cent. By 
CA^ON Pehuy. 2 Volti. First Period^ a.d. 696—1509. Second Period^ 
1609—1717. 

Ancient History op the Bast ; Egypt, Assyria, Babylonia, 
Media, Persia, Asia Minor, and Phoenicia. By Philip Smith, B.A. 
Woodcuts. 

Geography. By Canon Bevan. Woodcuts. 

History of Greece ; from the Earliest Times to the Roman 
Couquest. By Wu. Smith, D.C.L. Woodcuts. 

Questions on the above Work, 12mo. 2«. 

History of Rome ; from the Earliest Times to the Establish- 
ment of the Empire. By Dean Liddell. Woodcuts. 

Gibbon’s Decline and Fall of the Roman Empire. Woodcuts. 
Hallam’s History of Europe during the Middle Ages. 
Hallam’s History of England ; from the Accession of 
Henry VII. to the Death of George II. 

History of France; from the Earliest Times to the Pall 
of the Second Empire. By H. W. Jervis. With Coloured Maps and 
Woodcuts. 

English Language. By Geo. P. Marsh. 

English Literature. By T. B. Shaw, M.A. 

Specimens of English Literature. By T. B. Shaw. 

Modern Geography ; Mathematical, Physical and Descriptive* 
By Canon Bevan, M A. Woodcuts. 

Geography of British India. Political and PhysicaL By 
George Smith, LL.D. Maps. 

Moral Philosophy. By Wm. Fleming. 

SUMNER’S (Bishop) Life and Episcopate during 40 Tears. By 

Rev. G. H. Sumner. Portrait. 8vo. 14». 

SWAINSON (Canon). Nicene and Apostles’ Creeds; Their 
Literary History ; together with some Accouat of *'The Creed of St. 
Athanasius." 8vo. 16«. 

SWIFT (Jonathan). [See Cbaik.] 

SYBEL (Yon). History of Europe during the French Revolution, 
1789— 179ff. 4 Vols. 8vo. 4£s. 

SYMOKDS* (Rev. W.) Records of the Rochs; or Notes on the 
Geology of Wales, Devon, and Cornwall. Crown Svo. ISs. 
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TEMPLE (Sir Richard). India in 1880. With Maps. 8vo. I65, 

— Men and Events of My Time in India. 8vo. I65, 

Oriental Experience. Essays and Addresses de- 
livered on Various Occasions. With Maps and Woodcuts. 8vo. 16«. 
THIBAUT’S (Awtoinr). Purity in Musical Art. With Prefatory 
Memoir by W. H, Gladhtone, M.P. Post 8vo. 7s. 6<i. 

THIELMANN (Baron). Journey through the Oaucasns to 
Tabreea, Kurdistan, down the Tigris and Euphrates to Nineveh and 
Palmyra. Illustrations. 2 Vols. Post 8vo. IBs. 

THOMSOM (Archbishop). Lincoln's inn Sermons. 8vo. lOs. 6d. 

Life in the Light of God’s Word. Post 8vo. 58, 

Word, Work, k Will : Collected Essays. Crown 8vo. 9«. 

THORN HILL ( Mark). The Personal Adventures and Experiences 
of a Magistrate during the lime, Pr'^gress, and Suppression of the Indian 
Mutiny. With Frontispiere and Plan. Crown 8vo. 12 a 

TITIAN'S LIFE AND TIMES. With some account of hia 

Family, from unpublished Records. By CaowB and CavaIjCABBLLb. 
Illustrations. 2 Vols. 8vo. 21 a 

TOCQUE V ILLE’S State of Society in Prance before the Revolution, 
1789, and on the Causes which led to that Event. 8vo. 14*. 
TOMLINSON (Chas.). The Sonnet: Its Origin, Structure, and Place 
in Poetry. Post 8vo. 9*. 

TOZER (Rev. H. P.). Highlands of Turkey, with Visits to Monnts 
Ida, Athos, Olympus, and Pellon. 2 Vols. Crown 8vo. 24*. 

Lectures on the Geography of Greece. Post 8vo. 98, 

TRISTRAM (Canon). Great Sahara. Illustrations. Crown 8vo. IBs. 

— Land of Moab : Travels and Discoveries on the East 

Side of the Dead Sea and the Jordan. Illustrations. Crown 8vo. 15*. 

TWINING (Rbv. Thos.). Recreations and Studies of a Country 

Clergyman of the Last Century. Crown 8vo. 9s. 

PAPERS (Selections from the). Being a Sequel to 

the “ Recreations of a Country Clergyman of the 18th Contury.'* 
Edited by Ricitakd Twinino. Crown 8 vo. 9*. 

— - ■ ■ - - (Louisa). Symbols and Emblems of Early and 

Mediffival Christian Art. With 600 Ill^^tration8 from Paintings, 
Miniatures, Sculptures, &c. Crown 8vo. 14«. 

TWIS8’ (Horace) Life of Lord Eldon. 2 Vols. Post8vo. 21tf. 
TYLOR (E. B.). Researches into the Early History of Mankind, 

and Development of Civilization. 3rd Edition. 8vo. 12* 

Primitive Culture : the Developmeut of Mythology, 

Philosophy, Religion, Art, and Custom. 2 Vols. 8vo. 24*. 

VATICAN COUNCIL. [See Listo.] 

VIRCHOW (Professor). The Freedom of Science in the 

Modem State. Fcap. 8vo. 2*. 

WACB (Rev. Henry), D.D. The Principal Facts in the Life of 

our Lord, and the Authority of the Evangelical Narratives. Post 8vo. 

The Foundations of Faith, Bampton Lectures for 1879. 

Second Edition. 8vo. 7*. 6<f. _ , ^ . 

■ - Christianity and Morality. Boyle Lectures for 1874 and 

1876. Seventh Edition. Crown 8vo. 6s. 

WELLINGTON’S Despatches in India, Denmark, Portugal, 
Spain, the Low Countries, and France. 8 Vols. 8vo, £8 8*. 

Supplementary Despatches, relating to India, 

Ireland, Denmark, Spanish America, Spain, Portugal, i^noe, Oon- 
gpress of Vienna, Waterloo, and Paris. 16 Vols. 8vo. 90*. each. 
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WELLINGTON'S Civil and Political Correspondenoe. Yols. I. to 

Vlll. 8yo. 20«. each. 

Speeches in Parliament. 2 Yols. 8vo. 42s. 

WEBTCOTT (Canon B. F.) The Gospel according to St. J ohn, with 

Notes and Dissertations (Reprinted from the Speaker’s Commentary). 
8vo. lOs 6d. 

WHARTON (Capt. W. J. L.), R.N. Hydrographical Surveying ; 

beint; a description of the means and methods employed in constructing 
Marine Charts. With Illustrations. 8vo. 16s. 

WHEELER (G.). Choice of a Dwelling. Poet 8vo. 7s, 6d, 
WHITE (W. H.). Manual of Naval Architecture, for the use of 
Naval Officers, Shipbuilders, and Yachtsmen, &c. Illustrations. 8vo. 245. 
WHYMPBR (Edward). The Ascent of the Matterhorn. With 

100 Illustrations. Medium 8vo. lOs. 6d. 

WILBERPORCE’S (Bishop) Life of William Wilberforce. Portrait. 

Crown 8vo. 65. 

— (Samuel, LL.D.), Lord Bishop of Oxford and 

Winchester; his Life. By Canon A bh well, D.D., and R. G Wilbeb- 
FOBOE. With Portraits and Woodcuts. 8 Vols. 8vo. I65. each. 

WILKINSON (Sir J. G.). Manners and Customs of the Ancient 

Egyptians, their Private Life, Laws, Arts, Religion, &c. A new edition. 
Edited by Samuel Bibch, LL.D. Illustrations. 8 Vols. 6vo. 84*. 

Popular Account of the Ancient Egyptians. With 

600 Woodcnts. 2 Vols. Post 8vo. 125. 

WILLIAMS (SirMonier). Brahmanism and Hinduism, Religious 

Thought and Life in India as based on the Veda 8vo. IO5. 6d. 

Buddhism, With a Chapter on Jainism. 8vo. 

[In the Preu. 

■■■■ ■ ' Sakoontala; or, The Lost Ring. An Indian 

Drama Translated into Engli-'h Prose and Verse. 8vo. 7b. 6d. 

WILSON (John, D.D.). [See Smith, Geo.] 

WINTLB (H. G.). Ovid Lessons. 12mo, 2«. 6ef. [See Eton.] 
WOOD'S (Captain) Source of the Oxus. With the Geography 

of the Valley of the OxuB. By Col. Yule. Map. 8vo. 125. 

WORDS OP HUMAN WISDOM. Collected and Arranged by 

E S. With a Preface by Canon Liddon. Fcap. 8vo. Bn. Bd. 

WORDSWORTH’S (Bishop) Greece; Pictorial, Descriptive, and 

Historical. With an Introduction on the Characteristjcs ot G<eek Art, 
by Geo Sciiabf. New Edit'on revised by the Rev. H. F.Tozsb, M.A. 
With 400 Illustrations. Royal 8vo. 815 6d. 

YORK (Archbishop OP). Collected Essays. Contents. — Synoptic 
Gospels. Death of Christ. God Exists. Worth of Life. Design in 
Nature. Sports and Pastimes. Emotions in Preaching. Defects in 
Missionary Work. Limits of Philosophical Enquiry. Crown 8vo. 05. 
YORK-GaTE library (Catalogue ot). Formed by Mr. Silver, 
An Index to the Literature of Geography, Maritime and Inland 
Discovery, Commerce and Colonisation. Compiled by E. A. 
pBiHEBicK, F.B.GB. Second Edition, greatly enlarged, and Ulus 
trated. 468 pp. Super-royal 8vo. Pi ice 425. 

YULE (Colonel). The Book of Ser Marco Polo, the Yenetian, 

concerning the Kingdoms and Marvels of the East. Illustrated by the 
Light of Oriental Writers and Modem Travels. With Mape and 80 
Plates. 2 Vois. Medium 8vo. 6S5. 

" , and A. C. Burnell. A Glossary of Anglo-Indian 

Colloquial Words and Phrases, and of Kindred Terms ; Etymological 
BistorlGal, Geographical, and Discursive. Medium 8vo. 865. 

(A. F.) The Cretan Inaurreotion. Post 8vo. 2«. 6d. 





